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tbe annual meeting of the International Association of Insurance Counsel 
= held on September 11, 1929, was attended by forty-nine lawyers. At that 
meeting the secretary reported the total membership to be four hundred twenty- 
seven. In 1944 the attendance was more than six times, and the membership is 
more than three times that of 1929. The progress which those figures inade- 
quately demonstrate really justifies the concerted effort which has produced it. 
We all salute those who envisioned and built an organization which stands high 
in achievement, influence and accomplishment. 


Most assuredly it is a honor to serve our Association and I acknowledge with 
pleasure and gratitude the distinction which comes to me from being one of its 
officers. No one would fail to be inspired both by the unity of purpose which 
the members display and by the many generous offers of assistance which they 
have made. Without doubt this is to be another year of progress for which 
every member will be responsible. From time to time you will receive through 
the Journal a report of what is being done, but if that report is to be satisfac- 
tory you must give us the benefit of your own suggestions. These will assure 
the progress for which we all are striving. 


Pat Eager and the other officers and members who arranged the 1944 meet- 

‘ ing, program and entertainment accomplished wonders under adverse conditions. 

No one fails to recognize the debt due to those who so ably and effectively 
took part. 


The place of the next meeting depends a great deal upon developments in 
transportation, but if the enthusiasm of last month can be duplicated every one 
will be happy. In these times when the term “capital gains” figures prominently 
in our calculations you should not forget that you can realize on some untaxable 
ones by attending the next annual meeting. We certainly expect it to reflect that 
delightful mixture of good fellowship and erudition which has characterized 
those of the past. 


The Executive Committee has directed that no state legislative committees 
be appointed this year, but that the general chairman call on any member for 
assistance in the shaping of legislation. It is probable that many of you will 
hear from him while your assemblies are in session. State membership com- 
mittees will be appointed. They should assume the responsibility not only of 
determining the qualifications of those proposed for membership, but of ob- 
taining the applications of outstanding insurance lawyers who now are not 
identified with the Association. 


We have come a long way in fifteen years, but this is only the first of the 


next fifteen. 
F. B. Baytor 


President. 


Lincoln, Nebraska 
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PRESIDENT BILL BAYLOR 


EADERS of the Journal who have been 
fortunate enough or smart enough to at- 
tend our annual meetings, particularly our 
last meeting at the Edgewater Beach Hotel 
in Chicago, will need no introduction to our 
new president, Bill Baylor. Bill Baylor has 
been active in the work of this Association for 
many years. He has contributed many articles 
of interest to the Journal and his reports made 
at our annual meetings and published in our 
Journal as chairman of various committees 
demonstrate that Bill is not only an able 
lawyer, but is a tireless worker. He will need 
the cooperation of the membership to carry on 
the work which has been thrust upon him as 
president of The International Association of 
Insurance Counsel. I am sure that he will be 
able to count on each of you to cooperate in 
the handling of the work of the Association 
and to perform such duties and tasks as he 
may call on you to perform from time to time. 
Your president has already given considera- 
tion to the holding of our next annual meet- 
ing and the time and placé for the meeting. 
It now appears that we may have difficulty 
in securing a suitable time for a meeting at 
Hot Springs, Virginia. I am sure some of you 
would like to go back to White Sulphur, par- 
ticularly if transportation facilities by the 
time of our next meeting have sufficiently im- 
proved. I am sure your president will appre- 
ciate your writing him and giving him the 
benefit of your views as to the time and place 
for our next annual meeting. 
President Baylor has advised me that at an 
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early date he will appoint standing committees 
and advise all members of their respective 
appointments. A list of the various committees 
will appear in the January, 1945 issue of the 


Journal. 
* * * 


REPORTS AND ADDRESSES 


DELIVERED AT ANNUAL MEETING 
NOT APPEARING IN CURRENT 
ISSUE OF JOURNAL 


I deeply regret that due to limited space in 
the Journal I am unable to include in the 
October issue all reports and addresses de- 
livered at our annual meeting. These reports 
and addresses will appear in our January is- 
sue. As the addresses and reports are most 
interesting, I am sure you will look forward 
to reading them in the January Journal. For 
your information the following are the re- 
ports and addresses which will appear in the 
January issue: 

“Liquidated Damages in Government Con- 
tracts—A Review”, by Nelson R. Kerr, 
Attorney New Amsterdam Casualty Com- 
pany, Baltimore, Maryland. 

“Liability for Damages for Nuisance Re- 
sulting from Atmospheric Pollution”, by 
Clarence B. Runkle, of Los Angeles, Cal- 
ifornia. 

“Regulation of Insurance—Some Recent 
Trends”, by C. C. Fraizer, Director of 
Insurance of the State of Nebraska, of 
Lincoln, Nebraska. 

Welcoming Address, by Honorable Paul F. 
Jones, Former Director of Insurance of 
the State of Illinois. 

Response to Address of Welcome, by Will 
R. Manier, Jr., of Nashville, Tennessee. 

Report of President Eager. 

Report of Robert M. Noll, Treasurer. 

Report of David I. McAlister, Secretary. 

Report of George W. Yancey, Editor. 


* * * 


AMENDMENT TO BY-LAWS 


I would like to call to the attention of all 
members the following amendment to the By- 
Laws offered by Mr. Robert P. Hobson at our 
last meeting: 

“Where a member ceases to devote substan- 

tial portion of his work to the representa- 

tion of insurance companies, or retires 
from the practice of law temporarily or 
permanently, the Executive Committee 
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may, upon his application, continue his 

membership in the Association or strike his 

name as a member, as the facts may jus- 
tify.” 

To some of us who are growing older and 
to those of our members who have or may ac- 
cept executive positions with insurance com- 
panies not connected with the legal problems 
of insurance companies, this amendment I am 
sure will be considered with much satisfaction. 


* * * 


TO OUR MEMBERS WHO ARE IN THE 
ARMED FORCES OF THE 
UNITED STATES 


It has been the purpose of your secretary 
and your editor and your officers to see to it 
that our members serving in the Armed Forces 
receive the Journal. We also have attempted 
to keep a correct list of our members in the 
Armed Forces and to publish same from time 
to time in order that members could write 
their friends stationed both in this country 
and overseas. I have received a V-Mail letter 
from one of our members from “Somewhere 
in Russia.” I am publishing this letter herein 
as I am sure you will read it with much in- 
terest. I hope that those of you who know 
Major Dunn will write him. I am sure he will 
welcome a letter from you. 

“Somewhere in Russia 

Managing Editor, 

International Ass’n of Insurance Counsel, 

Massey Bldg., 

Birmingham, Ala. 

Sir: 

“T thought the Association might be in- 
terested to know it has a member in Russia. 

I am the inspector general of this command. 

I am going into my third year of service 

overseas. 

“T get the Journal eventually. The July 
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issue reached me today. Please note my 
change of address. 

RatpH P. Dunn, Major, 1.G.D.” 
Headquarters Eastern Command, 
U. S. Strategic Air Forces, 
A.P.O. 798, c/o Postmaster, 
New York, N. Y. 


*x* * * 
OPEN FORUMS AT ANNUAL MEETING 


I am sure the readers of the Journal will 
find open forum discussions appearing in this 
issue of the Journal of interest and that these 
discussions, as well as prepared addresses de- 
livered at our last meeting, will be preserved 
by the membership for future reference. These 
discussions were well attended by our mem- 
bers. Since our meeting I have had many let- 
ters from members and non-members making 
inquiry as to when they would receive the 
Journal containing these discussions, and mak- 
ing particular inquiry with reference to the 
open forum on Aviation Insurance. I have 
found that Aviation Insurance Law and the 
general subject of Aviation is being given 
more and more consideration by insurance 
executives, home office general counsel, and 
trial insurance attorneys throughout the coun- 
try. We should all prepare to meet aviation as 
it will be shortly after the war is won. 

“ee 


INVITATION TO MEMBERS 


As you probaby know, all articles appear- 
ing in the Journal are written by members or 
others who are willing to contribute of their 
time and talents without reward. It is, there- 
fore, necessary for the members to give of 
their time and talents in order that the Journal 
be worth while and a success. This is an in- 
vitation to each member of our organizaiton 
to make suggestions as to how the Journal 
could be improved, to contribute articles, to 
propound questions through the pages of the 
Journal, and provoke discussions through the 
pages of the Journal. 
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OPEN FORUM 


Aviation Insurance Law 


Chairman: E. SMyTHE GAMBRELL, Attorney, Atlanta, Ga. 


DISCUSSION LEADERS 


Reep M. CHAMBERS, President 
United States Aviation Underwriters 
New York, N. Y. 


FRANKLIN J. Marryort, Counsel, 
Liberty Mutual Insurance Company, 
Boston, Mass. 


W. Percy McDonabLp, Attorney, 
Memphis, Tenn. 


H. W. Raymonpn, 
Lumbermens Mutual Casualty Company, 
Chicago 40, Ill. 


Hamitton O. Hate, General Counsel, 
American Airlines, Inc. 
New York, N.Y. 


Forrest A. Betts, Attorney, 
Los Angeles, Calif. 


Georce W. Orr, 
Director of Claims, United States Aviation Underwriters, 
New York 7, N. Y. 


* 


* 


What Insurance Is Doing For Aviation 


By Reep M. CHaAmBeErs, President, 


United States Aviation Underwriters, Inc. 


New York 


I WAS very pleased to receive the invitation 
from Smythe Gambrell to appear before 
this distinguished gathering. It was not until 
I started thinking about what I would say 
today that I realized that the subject, “What 
Insurance Is Doing for Aviation”, is a diffi- 
cult one to stick to literally. I can tell you 
what insurance has done for aviation, what it 
was doing day before yesterday, when I left 
New York, and what some of our plans are 
for the future. 

The truth is that aviation insurance is prob- 
ably the most dynamic form of insurance writ- 
ten. This is to be expected because, certainly, 
aviation is the most dynamic industry the 
world has ever seen, and insurance must take 
on the characteristics of that which it insures. 

By way of introduction, I think that it 
might not be amiss to tell you how I happened 
to get into aviation insurance. I remained in 
aviation in one capacity or another after I re- 
signed from the Army in 1920, and, like all 
of the old pioneers, have had more than my 
share of hamburgers. In 1925 I organized 


. New York 


Florida Airways, which was one of the first 
attempts by anyone to provide scheduled air 
transportation in this country. The stockhold- 
ers in this organization were all wealthy indi- 
viduals who went in with their eyes open and 
the realization that commercial air transport 
was, to say the least, highly speculative. We 
purchased the first four Ford-Stout all metal 
aircraft sold by the Ford Motor Company. 

Our first mishap occurred before the line 
got into operation when one plane taxied be- 
tween two others, damaging the wing tips on 
the offending plane and one wing tip each on 
the other two. This was the first event that 
caused me to: become insurance conscious be- 
cause several of the wealthy subscribers re- 
fused to come through with the original stock 
subscriptions that they had made to Florida 
Airways, and I realized then that capital 
would never come into aviation until it could 
be assured of protection by insurance. 

After the line had been in operation a few 
months, the hurricane that struck Miami in 
1926 got one of our craft on the ground, 
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completely destroying it. In fact, parts of it 
are probably being used as alligator garages 
back in the Everglades to this day. 

It must be realized that our weather re- 
porting system at that time could not fore- 
*cast hurricanes either as to time of arrival or 

intensity. In this instance, our Miami opera- 
tions had been in constant touch with the 
Weather Bureau, but was assured that there 
was no danger of a storm of sufficient inten- 
sity to damage an airplane. 

About this time I discussed with some of 
our major stockholders in New York the 
thought of attempting to obtain insurance 
against such losses. I found there was only one 
possible domestic source, and the individual at 
that time doing the underwriting, when ap- 
proached on the subject of insuring our air- 
line, stated that it would be necessary to send 
an inspector to make a complete examination 
of the line, and a charge of twenty-five dol- 
lars a day and all expenses would be made. 
After this inspection, they would take the 
matter under advisement as to whether insur- 
ance might be made available and at what 
rates. It just so happened that I knew the in- 
dividual they were intending to send. He was 
not a flyer and had no practical knowledge 
of aviation, but was a theorist of the first 
water. He stated that it would probably re- 
quire thirty days to make the necessary sur- 
vey. This did not interest me. I then tried 
to find out what the European airlines were 
doing about insurance. 

Shortly thereafter, Mr. Harvey Bowring of 
C. T. Bowring & Company, of London, came 
to New York, and the stockholders and I went 
over the entire proposition with him. Before 
long a two passenger airplane, which we 
owned, crashed, killing both passengers and 
the pilot. We were, as a result, faced with 
damage suits which would completely bank- 
rupt the corporation. Thereupon, the stock- 
holders decided to liquidate the company and 
reorganize it—which was later done, and it 
became a part of the great Pan American 
World Airways System, which was then in 
process of getting started. 

Soon after this, my partner, Dave Beebe, 
who was at that time in the Marine Depart- 
ment of Marsh and McLennan, having learned 
of my experience plus the experiences of one 
or two other pioneer airlines, such as Varney 
and National Air Transport, decided that he 
would make a study of the European aviation 

insurance business. Using leave which he had 
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accumulated, he spent several months in Eu- 
rope at his own expense, studying the methods 
of the German Luftpool, London Lloyds and 
the French and Italian Aircraft Insurance 
Pools. During this time he made tentative 
arrangements for reinsurance if a proper group 
of American direct-writing companies could 
be gotten together. 

Upon his return to New York he asked my 
advice in the selection of an individual who 
had stayed with aviation and had a thorough 
knowledge of it, to be his technical assistant. 
I recommended numerous people, all of whom 
were in’ the operating end of aviation. None 
of them could see much fun or profit in avia- 
tion insurance. I, like all of the rest of them, 
felt that nothing could be more boring. 

Several months passed, during which time 
Beebe kept trying to sell me on the idea of 
going with him in the aviation insurance busi- 
ness. His final and cinching argument was 
that I had been the one who had constantlv 
complained because American insurance com- 
panies were not doing their duty in assisting 
aviation to get started, and if I really believed 
what I was saying, I should make some sacri- 
fices as to my personal wishes and join with 
him, and attempt to put some sense in avia- 
tion underwriting. I finally weakened and 
teamed up with him. We were then ready to 
go into the business except for the annoying 
detail that we had no companies to repre- 
sent, but we had a lot of enthusiasm. Beebe 
and I wore out several pairs of shoes tramp- 
ing the streets of various cities trying to in- 
terest insurance companies in forming an avia- 
tion pool. Unfortunately for us, many of the 
outstanding companies of the country had at- 
tempted to underwrite aviation immediately 
after the last War. Their experience had been 
uniformly disastrous. In fact, several of them 
had 100% loss ratios, not as we ordinarily 
understand the term—that is, losses in ratio 
to premium—but 100% of the risks which 
they had insured had crashed, burned or other- 
wise been destroyed. 

After some very disheartening weeks, we 
decided that we had to sell the idea on the 
basis of patriotism. Both of us being disciples 
of General Mitchell, we sold aviation as a 
basis for national defense. We stressed the 
point that unless comercial air transport was 
encouraged in this country, the future would 
find the United States behind the 8-ball mili- 
tarily. 

You all know something of the remarkable 
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prophecies made by the late General Mitchell 
in his efforts to arouse the country to the 
need of an adequate Air Force in the inter- 
ests of national defense, but you cannot fully 
appreciate the man and his uncanny predic- 
tions unless you knew him as I did. He pre- 
dicted the attack on Pearl Harbor and the 
attempt at invasion of North America by the 
Japs by way of the Aleutians. He would stand 
on the deck of a Navy vessel and, looking 
across the water at some battle wagon, ex- 
claim, “What a target for a bomber!” 


I think you will all agree with me that the 
turn of events on the war front would have 
been impossible had it not been for Allied air 
supremacy, and I say that those of you who 
represent companies which were willing a 
decade and more ago, to lend their resources 
to the infant aviation industry, may feel a 
sense of pride that your company by so doing 
actively contributed to the winning of this 
War. 

In every instance we told our prospective 
companies that unless they each were willing 
to face a loss of $50,000 per annum for several 
years, we would prefer that they not join our 
proposed pool. We knew and explained that 
there was no yardstick available for rate-mak- 
ing purposes and that we must necessarily 
learn by the trial and error method. 


We were finally able to get four casualty 
companies and four fire companies to join 
together in the founding of the United States 
Aircraft Insurance Group. and we started 
writing on July Ist, 1928, as the first of 
several groups now doing business. 

When Beebe returned from his study of 
aviation underwriting in Europe he was con- 
vinced above all that the sound approach to 
successful underwriting was through the 
Group or Pool Plan of operation. I believe 
there is no question that experience has proven 
he was right. Picture if you will the added 
costs which would have resulted from, let 
us say, thirty individual companies each writ- 
ing aviation on its own in the form of thirty 
Aviation Underwriting Departments; thirty 
home office adjusters skilled in adjusting air- 
craft losses; and so on, as against the econo- 
mies effected in the Group Plan which entails 
the cost of operation of one central office to 
perform the many required functions for all 
thirty companies. 

Then there is the question of reinsurance to 
consider. It is obvious that a group of com- 
panies operating together may retain a far 
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larger net line on any risk than a single com- 
pany would retain in the interest of sound un- 
derwriting practice. This, therefore, means less 
reinsurance to be purchased and it also means 
that reinsurance as required may be pur- 
chased in the Group Plan under more stable 
conditions. While on the subject of reinsur- 
ance, you probably all have heard of the criti- 
cism leveled at the three major groups over 
the fact that much of their reinsurance has 
been placed in London. Let me tell you that 
we have tried through the years, right down 
to 1944, to interest the domestic Reinsurance 
Companies in participating even in a small 
way in our reinsurance, without success. It is 
perhaps fortunate for the industry that we 
have been able, as a result of confidence built 
up through dealings over a long period of 
years, to place many of the peak loads with 
London reinsurers through a brief exchange 
of cables from time to time as occasion de- 
manded. This was especially true in relation 
to the insurance on new experimental high 
valued. aircraft such as the United States Na- 
vy’s flying boat Mars on which the three 
groups were asked to provide and did provide, 
$1,500,000 of Hull Insurance on its initial test 
flights. Had it not been for the development 
of the London reinsurance market through 
the early years during which the spirit of 
mutual confidence was built up at a time when 
the total aircraft insurance volume was ex- 
ceedingly low, it would not have been possible 
for us to take care of the requirements of the 
industry as it mushroomed immediately pre- 
ceding the War. 


The combined assets of the companies now 
writing Aviation Insurance in the United 
States is probably in excess of 3,500 millions 
of dollars. The Group Plan with its automatic 
reinsurance arrangements subjects only a 
small part of the capital and surplus of any 
one company to loss on even a large or jumbo 
risk. This is as it should be if I have the 
proper conception of insurance. 


We have no means of ascertaining the total 
payments made in claims settlement by air- 
craft insurance underwriters during the past 
fifteen years due to the fact that, as you all 
know, a number of companies entered the field 
and withdrew because of unfavorable loss ex- 
perience during that period. However, the Fire 
Companies Members of the three Groups have 
paid approximately twenty and one-half mil- 
lion dollars in aircraft Hull claims and the 
Casualty Members of the same three Groups 
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have had incurred losses of approximately 
twenty-three million dollars. This makes a 
total of forty-three and one-half million dol- 
lars of losses incurred by the three Groups, of 
which the USAIG contributed approximately 
42%. 

We believed the first fundamental in under- 
writing was to follow the fortunes of indi- 
viduals whom we knew to be sincere in their 
desire to aid in the development of American 
aviation. We thought then, and still do, that 
sound management is the most important fac- 
tor upon which to lay our bets. We knew that 
for several years, at least, profits accruing to 
anyone in aviation would be so small that 
there was no place in the industry for anyone 
who entered primarily as an opportunist and 
for his own selfish interests. 


We are very proud of the fact that regard- 
less of how hazardous a particular project ap- 
peared, we would insure it at the lowest pos- 
sible rate if we felt the experiment would 
prove beneficial to the advancement of the air- 
craft industry. To name a few such hazardous 
undertakings, we insured Jimmy Doolittle’s 
first instrument-landing experiments, the Na- 
tional Geographic Society’s Stratosphere 
Flights, the first test flights of innumerable 
aircraft, regardless of how unorthodox they 
seemed, if we had confidence in the sincerity 
and ability of the design engineers, and the 
Daniel Guggenheim Safety Contest, in which 
many freaks of extreme nature were involved. 
We have followed the fortunes of Pan Ameri- 
can Airways step by step in its world-wide 
expansion, and, needless to say, many of their 
first flights, over both jungle and ocean, were 
hazardous in the extreme. 

On the other hand, we have consistently 
refused to insure flights which, in our opinion, 
were being made only for the personal aggran- 
dizement of the individual or individuals in- 
volved. 

Our first insurance policies contained in- 
numerable warranties. These were considered 
essential for the protection of the operators 
themselves. We were very active in assisting 
the Aeronautics Division of the Department 
of Commerce in making new safety regula- 
tions, and many of the warranties in our poli- 
cies were there long before the same require- 
ments were incorporated in the Civil Air Regu- 
lations. For instance, we insisted that all air- 
craft seats be equipped with safety belts and 
that they be used in all landings and takeoffs. 
We insisted that pilots wear their safety belts 
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at all times. I might interject here that my 
very dear friend, Bill Stout, used to argue 
with me by the hour on our safety belt re- 
quirements, as he felt that safety belts added 
to the fear complex of the average prospective 
air passnger. Our experience, however, was 
that many minor accidents were fatal where 
belts were not used. This later was proven to 
the satisfaction of the Department of Com- 
merce and is enforced by all airlines today. 

Aircraft and engines were, from inception, 
approved by type certificates by the Depart- 
ment of Commerce, but propellers were not. 
It was largely due to our persuasion that type 
certificates are required for propellers. The 
use of the recording barograph on the airlines 
was brought about largely through our en- 
deavors. Hangar fires were a common occur- 
rence in the early years of our underwriting 
experience. We spent thousands of dollars in 
educational work and in inspection of hangars, 
in eradicating what used to be deplorable 
housekeeping conditions—with the result that 
hangar fires until recently have been relatively 
few, and those few are caused principally by 
careless management. 


In the old days flight operations and pro- 
cedure were based upon contact flying which 
meant flights in bad flying weather were dan- 
gerous. From time to time unforeseen weather 
conditions set in and caused serious accidents. 
A gentleman by the name of Link realized 
that if air transportation were to expand, pi- 
lots would have to be trained to fly on in- 
struments with the help of radio and other 
navigational aids. The Link Trainer resulted 
—a device for instructing pilots on the ground 
in the problems of flying by instrument in fog 
and bad weather conditions. Except for a few 
in the industry the Link Trainer was not 
taken seriously and served mostly as an at- 
traction at amusement parks until we, as un- 
derwriters, recognized its advantages in the 
training of pilots in instrument flying. We 
convinced the airlines that they should pur- 
chase Link Trainers and use them in instruc- 
tion of pilot personnel, and today every air- 
line pilot must include in his training, opera- 
tional procedure on the Link Trainer. 


During 1929 we realized the necessity of 
educating most of those in the industry who 
had come up through the last War out of their 
wartime attitude of disregard of danger into 
a “safety first” philosophy. Following through 
with this thought, we secured the services of 
a specialty writer and flooded the industry in 














Page 10 


all of its branches, from president to grease- 
monkey, with direct-mail letters and pamph- 
lets in which we preached the gospel that 
“Safety Will Insure Aviation’s Prosperity”. 

It is going to be necessary to emphasize this 
doctrine repeatedly in the future when the 
boys who are accustomed to flying P-38’s up- 
side down return to civilian flying jobs after 
the War. 

We have attempted, to the best of our abil- 
ity, to force the highest degree of safety in the 
manufacture of aircraft and aircraft parts and 
engines. On two occasions we have brought 
suit against manufacturers. In one case we 
demonstrated that a faulty propeller had 
caused a fatal accident on the airlines. It took 
us ten years to fight this one through the 
Appellate Courts. In another instance we went 
after an engine manufacturer when we sus- 
pected that dirty steel was responsible for an 
engine failure which caused a serious accident. 
There is no doubt in my mind that these two 
situations have caused all manufacturers to 
improve standards of workmanship, material 
and inspection. People all act pretty much 
alike when you tickle them on the pocketbook 
nerve. 

Those of us who have pioneered aviation 
insurance feel that we have contributed much 
to the winning of this war because we backed, 
with insurance, practically all of the present 
aircraft industry when it was in its swaddling 
clothes, and without insurance it could never 
have obtained the necessary capital to proceed. 
Without commercial air transport and its re- 
sultant market for transport ships, the manu- 
facturers would not have been in a position to 
do the job that they have done during this 
war, and without the aid of the airlines, our 
military services would not have been able 
to perform the prodigious job of logistics 
which they have accomplished. If it had not 
been for the financial security insurance furn- 
ished, our cow-pasture operators and small 
schools of yesteryear could not have existed, 
and therefore could not have expanded to do 
the tremendous job they have been able to 
do in the training of General Arnold’s great 
American Air Force. 

As evidence of the kind of support under- 
writers gave to the industry before it had its 
first’ teeth, I think I can best illustrate by 
telling you a true Horatio Alger story. Back 
in 1929 we paid a total loss on two aircraft 
of the same make within a short space of 
time. The planes were only partially damaged, 
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one by fire around the motor and the other 
by submersion, but the owners, being very 
proud of their aircraft, insisted upon replace- 
ment with new aircraft instead of repair of 
the damaged planes. We were left with the 
salvage. 


One day a young man came in to see me 
and stated that he and his partner had started 
an airplane repair shop out on Long Island, 
that they had been employed in the factory 
where our salvaged planes had been manufac- 
tured, and that they thought they were in a 
particularly good position to repair them for 
us. I was impressed with the sincerity and 
straightforwardness of this gentleman and 
made a deal with him to deliver the planes 
on memorandum receipt to his shop; they 
were to make repairs and sell the airplanes. 
The difference between the highest offer we 
had received for the salvage plus cost of re- 
pairs and what they could be sold for was to 
be split 50-50. They did an excellent job and 
were able to make a profit of several thousand 
dollars on each airplane for themselves as 
well as netting us a higher price than would 
have been received for the salvage of the air- 
planes as was. In other words, it was a good 
deal for all concerned, and I was particularly 
impressed with the business-like manner in 
which they had conducted their end of the 
bargain. 

Several months had gone by when this 
same gentleman came in to see me again and 
stated that they had taken the profit which 
they had made on that transaction, together 
with other money that they had been able to 
raise, and had built a plane for the Navy 
on speculation which would be ready to fly 
in a short time. He explained that this plane 
was very highly experimental in that the wing 
construction was all metal except for fabric 
cover, and entirely different from anything 
previously done. He very frankly stated that 
all of the money that his partner and him- 
self had been able to scrape together was in- 
vested in the plane, and that if it crashed, 
they were through. Thereupon, he began to 
tell me all the reasons why we should not in- 
sure the airplane, even stating that if he were 
in my shoes, he would not consider it for a 
minute—but if by any chance we could see 
our way Clear to cover it, it would be greatly 
appreciated. 


It so happened that we had recently quoted 
rates on a plane of somewhat similar design 
and containing the same metal wing structure 
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for an old established manufacturer. The hon- 
esty and sincerity of this gentleman so im- 
pressed me that I told him exactly what we 
had done for the large manufacturer, and that 
because of our confidence in him and his part- 
ner, we would give them the same coverage, at 
the same rates. Fortunately, the plane flew 
and was successful, leading to a contract for 
a considerable number. 

Several years went by, during which time 
we insured not only prototypes but production 
aircraft as well. The total premiums on the 
account had amounted to approximately $40,- 
000 without a loss when one plane spun into 
the ground, killing the pilot and completely 
destroying the aircraft. Within a short time a 
second of the same type spun in, although the 
pilot was able to jump in his chute. Thereby, 
the loss ratio which had been zero over a 
period of three or four years jumped to around 
200% overnight. 

Today these same men are among America’s 
largest aircraft manufacturers. You see the 
names of their well-known types, the Wildcat 
and the Hellcat, in the newspapers every day. 
The men were Roy Grumman and Jake Swir- 
bel, and unless we or someone else had furn- 
ished insurance during their early struggles, 
it is highly improbable that the outstanding 
contribution the great Grumman Aircraft En- 
gineering Corporation has made to the win- 
ning of this War would have been possible. 

in 1935 the USAIG made available to pas- 
sengers on the schedule airlines complete ac- 
cident insurance at a rate which compared 
favorably with accident insurance rates for 
other means of transportation. Until we 
brought out Airsurance the sales and traffic 
representatives of the airlines were reluctant 
to have the possibility of accident brought to 
the minds of the traveling public for fear of 
the sales resistance that would result from fear 
psychology, but when we launched our Air- 
surance Program in December, 1935, the air- 
lines worked with us to develop the widest 
spread of risks among their regular flying pub- 
lic. That which had been considered as some- 
thing which would encourage sales resistance 
was overnight turned into a recognition of 
confidence. There seems to be no doubt that 
the development of Airsurance contributed in 
part to the steady growth of airline traffic 
through the years. 

More recently, as of January 1, 1944, in 
order to protect airlines insured by us from 
having to make contributions out of their own 
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pockets should the Principles of General Av- 
erage be held applicable to Air Commerce, we 
extended all Hull policies issued to airlines to 
include General Average Contributions, with- 
out additional premium charge. 

The management of several of the pioneer 
airlines of this country felt that no liability 
should attach to the operator where people 
were injured or killed in aircraft, primarily 
because the person involved knew that he was 
embarking on a dangerous venture. We could 
not see eye to eye with this school, and felt 
that aircraft operators should accept liability 
the same as any other common carrier and in 
no way attempt to limit it in the language of 
their tickets. It has been our policy since we 
started in business to attempt to settle all lia- 
bility claims of our assureds promptly and 
fairly. We have never been subject to criticism 
on the part of our assureds or anyone else 
knowing the facts in the matter of settlement 
of liability claims, and we believe this policy 
has inured immeasurably to the benefit of 
commercial aviation in America. 

There have been, as you know, proponents 
of absolute but limited liability for death of 
or injury to passengers in air transportation. 
The Warsaw Convention which provides limi- 
tation of liability in respect to passengers on 
international flights was ratified by the United 
States in 1934. We are glad that the United 
States is a party to the Convention because 
we feel that as respects International Air 
Commerce our aviation should enjoy the same 
advantages as foreign airline competitors. In 
domestic air transport on the other hand, com- 
petition comes not from foreign airlines but 
from other types of carriers such as railroads 
and buses. We do not feel that airline op- 
erators should be less responsible for injuries 
than operators of competing forms of trans- 
portation, such as railroads, bus lines and in- 
land steamship companies. There seems to be 
no good reason why one should be worth less 
if killed in a domestic airline accident than 
in a domestic railroad or auto accident, but 
this is obviously a question concerning which 
the airlines themselves should take the lead. 


All of you are familiar, in the broader sense, 
with the part insurance, generally, has played 
in the carrying out of our war program, but 
I am going to mention here briefly the con- 
tributions made by those of us engaged solely 
in Aviation Insurance. In cooperation with 
government authorities we have devised in- 
surance forms to cover new undertakings such 
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as the Civil Aeronautics Authority War Train- 
ing Program, which was a project for the flight 
training of civilians, the so-called Army- 
Training Program which consisted of the 
training of Army personnel by civilian schools 
with the use of Army equipment under the 
direct supervision of Army flight officers, and 
the Civil Air Patrol which was an adjunct of 
Army and Navy defense activities. We have 
had the problems of insuring mass delivery 
flights from coast to coast of military aircraft 
for our present Allies, as well as delivery 
flights of American aircraft throughout South 
America for the airlines there which had di- 
vorced themselves from Axis control. There 
was the training of South American students 
in schools in this country. The domestic air- 
lines under the direction of the Air Transport 
Command undertook operations throughout 
the entire world over many routes, some of 
which had never before been flown—we in- 
sured them. 

Each and every one of these operations re- 
quired the stability and service which insur- 
ance alone had to offer. Many of them pre- 
sented catastrophe hazards which had not pre- 
viously arisen in the history of aviation, and 
notwithstanding our years of experience in 
aviation insurance, we had not a single yard- 
stick by which to measure the hazards in- 
volved. The aviation insurance market pro- 
vided all the necessary insurance at rates 
which were based largely upon judgment in 
the absence of experience. In some cases our 
judgment rates were on the high side, but 
they were reduced periodically to reflect the 
known exposure as experience was acquired. 
In other cases our judgment rates were too 
low and they were increased for the same 
reasons. 

I mention these points to illustrate the 
fact that while it was necessary for us to use 
judgment rates almost exclusively for these 
undertakings, we certainly were not desirous 
of making an undue profit on business con- 
nected with the war effort; but by the same 
token we did not want these undertakings to 
produce an undesirable loss ratio. Had the lat- 
ter condition occurred it inevitably would 
have brought about a general increase in avia- 
tion insurance rates which would have been 
extremely unfortunate, particularly at this 
time when there appears to be a tendency of 
all nations to grab as many world air routes 
as possible. Many of the risks of the classes I 
have enumerated have not as yet run off. It 
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appears at the moment, however, that taking 
all the coverages across the board the Ameri- 
can aviation insurance market will just about 
break even, from a dollars and cents stand- 
point, on the part it has played in the Gov- 
ernment Insurance Program. 

The saying used to be “Imitation is the 
sincerest form of flattery”; in these days the 
phrase should be “Jnvestigation is the sin- 
cerest form of flattery.” We in the aviation 
insurance business are proud to say that we 
have been the recipients of such flattery. First 
the paid staff of the Air Transport Association 
“investigated” us and issued a report which 
contained some rather sweeping and, we be- 
lieve, unfounded criticisms of the aviation 
insurance market and some _ revolutionary 
plans for the future. We answered the criti- 
cisms by a statement of the facts. The revolu- 
tionary plans have been met so far by a com- 
pletely negative response from the directors 
and members of the Association. 

The Civil Aeronautics Board has also con- 
ducted a lengthy investigation of the aviation 
insurance market and has issued a report 
thereon. We issued a reply to the report in 
which we pointed out the many inaccuracies 
it contained and took issue with a number of 
its conclusions. We have been criticized for 
doing so on the grounds that it is mistaken 
policy these days for private business to risk 
antagonizing government bureaus because of 
the power they wield. I do not agree with this 
criticism. I do not believe that our democ- 
racy has fallen to so low a state nor do I be- 
lieve that the members of the C.A.B. whom I 
know and hold in high regard, are the sort 
who resent a presentation of the facts. 

I have tried to cover what insurance has 
done for aviation during the past and what 
it is doing at the present. I would like to 
touch briefly on what it must do in the future. 
I do not want any of the statements I am 
making to be taken as prophecies because I 
will try to confine what I say to only those 
things which we know will face us in the im- 
mediate postwar years. 

First, we know that 21-passenger $150,000 
aircraft will be replaced as rapidly as possible 
by 48-passenger aircraft worth approximately 
$400,000 each. We know that many aircraft 
of 100-passenger capacity and probably valued 
in the neighborhood of $1,000,000 will be 
added to our domestic and international air- 
lines. We know that a limited number of even 
larger aircraft and of considerably higher 
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value will be in use throughout the world 
within a few years after peace is declared. 


Prior to the War insurance was essential 
on all experimental prototypes as well as on 
test flights of production aircraft. Since the 
War began, the Army and Navy have as- 
sumed this risk. When peace is declared, the 
manufacturers again will require insurance 
covering prototype testing and production 
tests. We will undoubtedly see more highly 
experimental aircraft in the years following 
the War than we have seen in recent years. 
Jet propulsion offers great possibilities, cer- 
tainly for military types, and may eventually 
become a source of power for commercial air- 
craft. The helicopter is in its infancy. Much 
development is to be expected in this type. 

Claim service must of necessity be devel- 
oped world-wide as the airplane has no natural 
boundaries. Political borders alone will in- 
fluence international air travel. Insurance will 
again be faced with a tremendous job of 
safety engineering—first, because the Civil 
Aeronautics Authority, which has done such a 
wonderful job in making flying safe, has had 
its personnel badly disseminated by the War, 
and we anticipate that it will take some time 
before they will again be sufficiently organ- 
ized with the proper personnel to perform the 
same high quality of service to the industry 
they were doing previous to the War. 


I for one do not believe that human nature 
changes very much. After the last War re- 
turning Service pilots had a philosophy that 
was not conducive to safety in flying. I anti- 
cipate the same thing will be true after this 
War. From my own experiences in the last 
War I know that one who has dodged flak 
and machine-gun bullets day in and day out 
over a period of months develops what is, to 
say the least, a callous attitutde toward sud- 
den death. This attitutde, combined with air- 
craft of low horsepower and much lower fac- 
tors of safety than are incorporated in military 
aircraft, will lead to many needless fatalities 
unless prompt steps are taken to control ci- 
vilian flying after the War. 

We have noticed in recent months a ten- 
dency to return to the bad housekeeping con- 
ditions which existed during our early days. 
This carelessness has resulted in an increas- 
ing number of hangar fires and windstorm 
losses. So insurance has a big job cut out for 
itself in assisting America’s postwar aviation 
expansion. 

There are about seven hundred fire and 
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casualty companies doing business in the 
United States, and less than one hundred fifty 
of these are currently writing aviation busi- 
ness. This leaves around five hundred fifty 
not writing aviation. No doubt it will seem 
to many of these companies that right now 
is a good time for those who are not in this 
dynamic and most interesting business to get 
their feet wet. Of course, some who enter now 
may have the sad experience which all com- 
panies writing the business did following the 
last War, and retire from business. However, 
they will always have that sense of: satisfac- 
tion which comes from contributing to an in- 
dustry destined to play so important a part 
in our future lives. 

On the other hand, some may be success- 
ful, as the three surviving Groups have been. 
If they are, they will have the great honor 
of being investigated by some Government 
body and accused of having made a profit. I 
can, however, promise one thing—those who 
enter the field will never have a dull moment. 





DiIscUSSION 
By FRANKLIN J. Marryortt, Counsel, 
Liberty Mutual Insurance Company 
Boston, Mass. 


ferme K you, Smythe Gambrell, for the op- 
portunity to talk about this fascinating 
subject and congratulations, Reed Chambers, 
on your intensely interesting paper. To you 
and your associates is due the special grati- 
tude which is earned only by the true pioneers 
of the generation. Your initiative, daring 
imagination, foresight and skill has enabled 
you to make contributions of such importance 
that their true value and significance are as 
yet but dimly perceived. 

You are able today to point to a proud 
record of twenty years of service to aviation 
and to insurance. I venture to predict, how- 
ever, that twenty years from now even you 
will look back with amazement and with in- 
creased pride at the growth of aviation insur- 
ance and at the great structure which will 
have been erected upon the foundation so well 
laid by your organization. 

I speak with no such authority as yours. 
I can lay claim, however, to a record of sus- 
tained interest in aviation law dating back 
to my law school days. In 1930 I was a con- 
tributor to the first issue of what I believe was 
the first legal publication in the United States 
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devoted exclusively to the legal problems of 
the airways (I refer to the Air Law Review— 
published by the Law School of the U. of 
N.Y.) and I suppose that, in one sense, speak 
as a representative of the 550 companies 
whose feet are hardly wet yet (I maintain 
that the feet of my own company are at least 
damp and you would agree if you knew about 
some of the claims we have) and it has been 
necessary for me to consider very carefully 
whether the contributions we may able to 
make will be sufficient to justify running the 
risk to which you have referred. 


It would be foolhardy for me to attempt 
to foresee the details of, or even the direction 
of, progress in aviation insurance. I want, how- 
ever, to discuss two subjects which seem to me 
to need consideration—first, that of policy 
forms and second, capacity in the United 
States Aviation Market. 


All of you know of my interest in the 
forms of policies which are employed to ex- 
press the obligations which insurance com- 
panies undertake. You will agree that in the 
past ten years the improvement in policy 
forms, especially for Automobile Liability and 
Automobile Physical Damage, has been very 
substantial and has kept pace with the growth 
of the automobile industry during that period. 

It would seem reasonable to hope that avia- 
tion forms will run a similar course. They are 
off to a good start, although I must confess 
that after making a review of a rather bulky 
file of aviation forms I can appreciate the 
feelings of the Louisiana Judge who, writing 
the opinion in Lyons v. Aetna Casualty Com- 
pany (Ct. of Appeals—5-29-44), remarked: 

“ ... the policy covered one chauffeur, two 

inservants and one expense constant. We 

are. not sure we understand what is meant 
by ‘expense constant’, though we have had 
it explained to us.” 

Many of the Aircraft Hull Policies contain 
an exclusion ‘which denies the application of 
the insurance with respect to loss or damage 

“(c) occurring while any regulation of the 
Civil Aeronautics Authority relating to the 
safe operation of aircraft is not complied 
with or while the aircraft is being used for 
any unlawful purpose if such violation or 
use is with the knowledge or consent of the 
assured. . .” 

The latter part of the exclusion is also 
found in many of the Aircraft Liability Poli- 
cies. 

I have never been able to appreciate the 
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need for such exclusions. Mind you, the de- 
nial is flat; ie., if the accident occurs while 
the plane is being used for the unlawful pur- 
pose the denial is applicable even if the un- 
lawful use is in no way a cause of the accident. 

It is unlawful to transport cuttings of the 
beautiful Ni-Ki hydrangea plant, found only 
on Nantucket Island, to the mainland. If I 
were a passenger in a plane from Nantucket to 
Boston and placed such a cutting in my poc- 
ket, telling the owner-pilot what I was doing, 
especially if I were making the trip for the 
sole purpose of improving my garden by the 
addition of this most attractive and exotic 
flower, and the plane crashed in landing be- 
cause the pilot possessed poor depth percep- 
tion or was color blind or because of mechani- 
cal failure or for any other cause the company 
would have a right to deny liability as to the 
Hull damage and also as to my claim for 
bodily injuries. 

This exclusion bears a close parallel to the 
one which was the subject of so much dis- 
cussion back in 1939 when we were working 
on Standard Provisions for Automobile Phy- 
sical Damage Coverages. That one read: 

“while the automobile is used in any illicit 

trade or transportation.” 


The Mutual Alliance Companies had never 
used it, so far as I know, but the N.A.U.A. 
Companies had used it for years and regarded 
it as being of considerable importance. The 
outcome of the argument was to make its use 
optional and there the matter rests. Some 


writers of Automobile Physical Damage insur- 


ance still use it but many do not. No rate dif- 
ferential is made and to the best of my knowl- 
edge loss ratios of companies which use the 
exclusion are not appreciably worse than those 
which do not. 


I suggest that aviation underwriters would 
do a service to the industry to reconsider the 
need for this exclusion. Are we not sufficiently 
advanced so that we can rely upon law en- 
forcement officials to enforce laws rather than 
upon provisions in insurance policies? 

Many aircraft liability policies deny the ap- 
plication of the insurance if the injury or 
damage results from 

“. . . such aircraft being used for closed 

course racing. . .” 


This roughly parallels the exclusion which 
was in the original Standard Provisions for 
Aviation Liability Policies which denied cov- 
erage while the automobile was used 
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“ . . im any prearranged race or compe- 

titive speed test. . .” 

This was dropped, as no longer necessary, 
at the time of the 1940 (2nd) revision. 

It would seem that is might be possible to 
underwrite aviation business so as to drop 
such an exclusion from those policies. 

It took the automobile business until 1941 
to make up its mind to drop the age exclu- 
sion; i.e., the one which denied coverage if the 
operator was under the “minimum age re- 
quired to obtain a license . . . or by any per- 
son under the age of 14 years.” 

Some companies still retain it but no per- 
ceptable difference in results have been ob- 
served. The fact of the matter is that opera- 
tion by those under age is rare—not because 
of policy provisions, but because of laws 
which forbid such driving. 

I wonder if the time won’t come when it 
will be possible to drop from aviation liability 
policies the exclusions which deny if the in- 
jury or damage results from “ . . . violation 
of the terms of the Civil Aeronautics Admin- 
istration Pilots Certificate or Airworthiness 
Certificate of such aircraft . . .” or from op- 
eration “. . . in violation of the regulations of 
the Civil Aeronautics Administration apply- 
ing to: 

. Acrobatic flying; 

. Instrument flying; 

. Repairs, alteration and inspections; 
. Night flying; 

. Minimum safe altitudes; 

. Student instruction.” 

I concede that point made by Mr. Cham- 
bers, namely, that many of these restrictions 
were put in the policies for the protection of 
the operators themselves. I question the neces- 
sity for their continued use now that such a 
large body of laws and regulations have de- 
veloped. The question is not easy. It is com- 
plicated by the many questions which arise as 
to the power of the Civil Aeronautics Admin- 
istration with respect to “atmospheric wan- 
derings” which fail “to include any contact 
with interstate commerce in its various rami- 
fications”. (See “Mr. Drumm and the C. 
A. A.”, by Paul McNamara—Air Facts— 
September, 1944.) 

One more point on policy forms. It is cus- 
tomary for automobile owners to buy both the 
Physical Damage and the Liability coverages 
on a combination policy in which one com- 
pany writes the Liability and the other the 
Physical Damage coverage. So far as I know, 
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few, if any, companies write both coverages 
on the same policy even if they have charter 
to do so. 

I submit that the aviator’s interest would 
be served if he could buy both coverages from 
the same company on the same policy; this 
will become possible if the fourth recommen- 
dation of the “Multiple Line Underwriting 
Committee” is adopted. 

This committee, appointed by the president 
of the National Association of Insurance Com- 
missioners reported to a subcommittee of that 
organization at its June, 1944 meeting. The 
recommendation in question is: 


“IV. Aircraft Insurance 


Any fire or marine insurance company, or 

any casualty or surety company licensed to 

write liability insurance, should be em- 
powered to write insurance against any and 
all of the hazards of loss from damage to 
aircraft, or from liability arising out of own- 
ership, maintenance or use of aircraft, pro- 
vided such company meets the financial re- 
quirement which must be met by a com- 
pany qualified to write aircraft physical 
damage or aircraft liability hazards, which- 
ever requirement is the higher.” 

i 

Now as to aviation insurance capacity in 
the United States—particularly reinsurance 
capacity. 

Here I want to avoid controversy and will 
be as factual as possible. I quote a passage 
from the Report on Air Transport Insurance 
by the Air Transport Association of America 
(3-27-43), page 40: 

“F, Federal Reinsurance Legislation 

“The insurance companies writing air 
transport risks-are unable to absorb the full 
amount of the risks against which they in- 
sure. As is the normal case with most types 
of insurance, these companies quite properly 
spread the risks they assume through re- 
insurance. 

“The present companies reinsure to a 
considerable extent with reinsurers who are 
foreign-owned or controlled. The plain fact 
of the matter is that American insurance 
companies are obliged to reinsure abroad for 
one of two reasons—either because the for- 
eign companies offer lower rates, or be- 
cause the capacity of the American rein- 
surance market is not sufficient to provide 
the required coverage. While there has been 
some reduction in the amount of air trans- 
port insurance placed abroad, it can be 
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readily seen that as air transportation ex- 
pands, regardless with what insurance com- 
panies the airlines insure, it will continue 
to be necessary for the companies to rein- 
sure abroad. Serious consideration should, 
therefore, be given to the possibility that 
steps can be taken at this time which will 
enable American insurers of air transport 
risks to avoid reinsurance with foreign con- 
cerns and at the same time encourage the 
development of an independent American 
aviation insurance market adequate to meet 
all contingencies.” 

This report goes on to make certain recom- 
mendations to the effect that the problem be 
solved through the enactment of Federal Leg- 
islation. 

I quote now from “A Study of Aviation In- 
surance”, Civil Aeronautics Board, 1944: 

“On the other hand, reinsurance abroad 
has been substantial, and in fact, the Brit- 
ish insurance market has been the primary 
source of reinsurance for our aviation in- 
surance market. . . the percentage of prem- 
iums for reinsurance with foreign insurers 
has averaged 48.1 per cent of the total 
premiums of the three groups during the 
five year period, 1938-1942. During this 
period the three underwriting groups paid 
$20,911,131 in premiums for reinsurance 
abroad, while at the same time these groups 
have reported only $6,471 of reinsurance 
flowing to them from foreign insurers. 

“There has, however, been a substantial 
decline in the percentage of premiums go- 
ing abroad . . . The explanation . . . is not 
known, but the increase in net retention by 
insurance companies domiciled in this coun- 
try which this trend apparently indicates 
appears to represent a desirable develop- 
ment.” (Page 19.) 

“Any group which must go abroad for 
reinsurance may discover that the foreign 
underwriters will reinsure the higher limits 
of liability only upon condition that they 
participate in the entire insurance written. 
Unless an American reinsurance source can 
be found, American insurers will be under 
the necessity of accepting such terms in 
order to enable them to write the insurance 
at all... . There appears to be no reason 
to doubt that American insurance facilities, 
if properly organized, can compete success- 
fully with foreign reinsurance.” (Page 36.) 
I take it that the need for additional facili- 

ties in the American market cannot be denied. 
I submit that the need must be met and that 
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if private industry does not meet it, we may 
reasonably expect that it will be met by gov- 
ernmental action. I suggest that by a single 
easy step to be taken by the states the capacity 
of the American reinsurance market can be 
expanded enormously. This is the adoption of 
the second recommendation of the Multiple 
Line Underwriting Committee which is: 

“TI. Reinsuring Powers. 

Any fire, marine, casualty or surety com- 
pany should be empowered to accept any 
and all kinds of reinsurance, other than life 
insurance and annuities, provided it main- 
tains a minimum policyholders’ surplus of 
$1,500,000.” 

I urge that these matters receive your earn- 
est consideration—not on the basis of my con- 
victions or those of any partisan group, but 
upon the basis of the unbiased studies which 
have been made. 





DISCUSSION 
By Harry W. Raymonp, Assistant Counsel, 
Lumbermens Mutual Casualty Company 
Chicago, Illinois 

tiger is a giant at our gates. Three years 

ago we bade farewell to the infant aviation 
industry as it dashed off to do its bit in the 
war. In war the industry has found its Alad- 
din’s Lamp, and now returns to us a veritable 
giant. 

This giant does not seek to devour us, but 
rather seeks our help. It is to be our privilege 
to provide facilities for his protection—facili- 
ties which have proved so effective in the 
progress and development of other forms of 
commerce and industry. 

After the war the aviation industry no long- 
er will be merely an organized group of com- 
mercial airlines, freight lines or manufacturers, 
but will involve all these conflicting and di- 
verse interests together with a very large 
group of people who are now and then will 
be owners of aircraft. Already the return of 
3,500 planes to private owners has been an- 
nounced, and the Office of War Mobilization 
has informed aviation insurance agents they 
~ again underwrite Hull insurance for these 
crait. 

The protective armor for the giant avia- 
tion industry cannot be cut from the patterns 
which are now in our shop. Just as it will be 
necessary for the automobile industry to re- 
tool in preparation for its postwar models, so 
must the insurance industry replace its tools, 
dies and moulds with others designed for the 
new product. 











, ee a ew 


— 


a] 





October, 1944 


While automobiles have a very great degree 
of responsibility for accidents in which they 
are involved, the airplane, not operating in or 
upon a single, fixed plane, presents a vastly 
different problem. For example, a person sit- 
ting quietly in his living room may be in- 
jured or killed by an airplane which falls and 
crashes into the house; this same person, if 
injured by an automobile upon the highway, 
at least has had the opportunity to hear or 
look for the approach of the automobile by 
which he was injured. 

The operation of aircraft is accompanied 
by a very high degree of liability. Whereas a 
private carrier owes to his passenger the ex- 
ercise of ordinary care, a public carrier owes 
the duty of exercising the highest degree of 
care for the safe carriage of passengers and 
must provide the best equipment and facilities 
for the purposes of safe transportation. The 
responsibility of the operators of aircraft is 
severe with respect to injury to persons and 
property on the ground. 

Equally great is the problem presented to 
the aviation industry with respect to polic- 
ing and regulation. The science or art of flying 
is such as to require the establishment of an 
intricate system of airports, manufacturing 
and service facilities, and traffic regulation. 

At the present time the insurance business 
generally is supervised by the states—and well 
supervised. So far as the insurance industry 
is concerned, it is to be hoped that such su- 
pervision will continue. However, it is obvious 
that aviation insurance presents a special 
problem to which a special approach is neces- 
sary. The operators of airlines have indicated 
willingness to cooperate toward a satisfactory 
solution; they are willing to accept the kind 
of insurance and supervision which is re- 
quisite to their success and protection, and are 
willing to operate under rules which, in many 
cases, will impose strict liability; they ask 
only that such liability be limited to specified 
and reasonable amounts. 

- The young, sturdy aviation industry col- 
lides with the traditions and fixed rules of the 
insurance business—the very fine lines of dis- 
tinction between numerous kinds of coverage, 
a variety of special rates which have been 
made for known, fixed hazards and based 
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upon the experience of ordinary liability over 
a long period of years. 

Here is the challenge. The progressiveness 
of our own industry will be tested by our re- 
action to the potentials of the aviation in- 
dustry. If the insurance industry is not to be 
found wanting it must, while the aviation in- 
dustry is young and in the formative stage, 
cut down the barriers and bars, cut through 
the red tape of tradition, and immediately 
work for what should be the comparatively 
simple answer—a broad and comprehensive 
coverage. 

The insurance industry must do the job— 
and do it with uniformity. Here is one place 
in the insurance business where national uni- 
formity of coverages probably can be attained 
to a greater degree than has been possible in 
any other form of insurance. 

True, the insurance industry has already 
displayed, with considerable reluctance, a cer- 
tain willingness to undertake some of the un- 
measured hazards incident to the aviation in- 
dustry. The insurance policies now in use for 
the provision of coverage for the various haz- 
ards incident to air transport are being studied 
with a view to possible improvement. 

It has been predicted that eventually air- 
craft insurance will tend to become more and 
more comprehensive until one policy will 
cover every conceivable aviation exposure. 

If the insurance industry is to keep step 
with the aviation industry, we must see to it 
that the only questions to be solved are merely 
questions as to the determination of a proper 
rate for a given hazard—not which and how 
many different policy forms can be designed 
for any such hazard. 

Air travel today is relatively safe because 
of the courage and imagination of pioneers in 
the aviation industry. Mr. Chambers has 
shown clearly and interestingly how the trials 
and tribulations of the pioneers in aviation 
insurance have removed or made less formid- 
able many of the hazards. Are we to display 
less courage and imagination? 

The insurance business has a very large 
stake in the decisions to be made. I am con- 
fident the insurance industry will unite to as- 
sist the aviation industry, through research, 
counsel and cooperation, to arrive at the right 
answers, legislatively and administratively. 
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Limitation of Liability in State, National and International 
Legislation Affecting Aviation Insurance 


By HaAmItton O. HALE 
New York City 


tye subject of aviation liability has had, 
relatively a long history. It may be traced 
as far back as 1822, the year of the renowned 
forced landing of the balloonist Guille in the 
vegetable garden of Swan.’ 

It is usual to consider problems of liability 
in this field under three classifications, first, 
with respect to passengers and goods carried; 
second, with respect to persons and property 
on the ground; and third, with respect to 
collisions in the air. 

A brief summary of the liability law of 
other forms of transportation may assist us in 
determining what is desirable and fair for 
aviation. 


Railroads. 


There is no federal statute covering the 
question of railroad liability to passengers for 
injuries or death. The matter is ordinarily 
governed by the common law of the states. 
The general rule is that while the railroad is 
not liable as an insurer, it must exercise the 
highest degree of practicable care toward its 
passengers. However as to property, the rail- 
road is liable as an insurer. 


Motor Carriers. 


The general rules of common law liability 
applicable to carriers for injuries to or death 
of passengers and damage to property carried, 
as set forth above with respect to railroads, 
apply also to carriers by motor vehicle. 

The Carmack Amendment to the Interstate 
Commerce Act passed in 1906 provided that 
common carriers, railroads, or transportation 
companies subject to the Interstate Commerce 
Act receiving property for interstate transpor- 
tation must issue a receipt or bill of lading 
and become liable to the lawful holder thereof 
for any loss, damage, or injury to such prop- 
erty caused by it or connecting carriers. It was 
further provided that no contract, rule or regu- 
lation could exempt the carrier from the lia- 
bility imposed. Finally, the initial carrier was 
given a right over against connecting carriers 
for injury or loss occurring on the latter’s lines. 

Eighteen states have passed so-called finan- 
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*Guille v. Swan, 19 Johns. 381 (N.Y.), 


cial responsibility laws for motor carriers. 
Typical of this type of legislation is the Uni- 
form Automobile Liability Security Act, which 
has been enacted in most of these states. 


Carriers by Water. 


There are a series of statutory provisions 
regulating the liability of shipowners. The 
Harter Act* is perhaps the chief one. It pro- 
vides that it shall be unlawful for the owner 
of a vessel engaging in foreign trade to relieve 
himself by contract of liability for loss or 
damage to property carried arising from neg- 
ligence, fault or failure in proper loading, 
stowage, custody, care or proper delivery. 

A common carrier by water is under a duty 
to use the highest standard of care toward 
its passengers, but it is not an insurer of their 
safety. Hence, it is liable only for personal 
injuries which the proper degree of care, skill 
and diligence could not anticipate or prevent. 
By statute, where the injury occurred without 
the privity or knowledge of the owner, the lia- 
bility of the owner of the vessel may not ex- 
ceed the amount or value of the interest of 
such owner in such vessel and her freight then 
pending, except that in the case of any sea- 
going vessel, if the owner’s interest is insuffi- 
cient to pay all losses in full, then such por- 
tion shall be increased to make up the differ- 
ence up to $60.00 per ton of the vessel’s gross 
tonnage.” 


General—Wrongful Death Acts. 


A word should be said concerning wrong- 
ful death acts. In thirty-four states and terri- 
tories the wrongful death acts place no limi- 
tation upon the amount of damages recover- 
able. In nine of these states there are consti- 
tutional provisions prohibiting such limita- 
tion: Arizona, Arkansas, Kentucky, New 
York, Ohio, Oklahoma, Pennsylvania, Utah 
and Wyoming. In most of these states specific 
constitutional provision was necessary to per- 
mit the passage of workmen’s compensation 
acts. 

Eighteen states and territories have statutes 





*46 U.S.C.A. 190. 
*46 US.C.A. 183. 
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limiting the maximum amount recoverable for 
wrongful death: Alaska, Colorado, Connecti- 
cut, District of Columbia, Illinois, Indiana, 
Kansas, Maine, Massachusetts, Minnesota, 
Missouri, New Hampshire, New Mexico, Ore- 
gon, South Dakota, Virginia, West Virginia 
and Wisconsin. In the great majority of these 
states the limit is $10,000. In two states the 
limit is $15,000, in one state $12,500, and in 
one state $5,000. 

Mention might also be made of the Death 
on the High Seas by Wrongful Act, a federal 
statute* which provides for suit in an admir- 
alty court with no limitation on amount of re- 
covery. 


AIRCRAFT LIABILITY LAW 


Let us examine the statutes now in force 
in the United States upon this subject. Most 
important with regard to domestic flying is 
the Uniform Aeronautics Act, approved in 
1922 by the National Conference of Commis- 
sioners on Uniform State Laws. It provides 
in Section 5 that the owner of an aircraft shall 
be absolutely liable for injuries to persons or 
property upon the ground, except where the 
person injured was negligent. Section 6 pro- 
vides that the liability of the owner of one air- 
craft to the owner of another aircraft, or to 
the aeranaut or passengers on either aircraft, 
for damage caused by collision on land or in 
the air, shall be determined by the rules of 
law applicable to torts on land. Except for 
collision cases, no provision is made regarding 
liability for injury to passengers or for loss 
or damage to goods carried. Twenty-five states 
have adopted this Act: Arizona, Arkansas, 
Colorado, Delaware, Georgia, Idaho, Indiana, 
Maryland, Michigan, Minnesota, Missouri, 
Montana, Nevada, New Jersey, North Caro- 
lina, North Dakota, Pennsylvania (in sub- 
stance), Rhode Island, South Carolina, South 
Dakota, Tennessee, Utah, Vermont, Wiscon- 
sin and Wyoming. Hawaii also has adopted it. 
Wyoming, Missouri and Montana have omit- 
ted the ground damage section, and Arizona 
provides for a negligence standard for damage 
occasioned by forced landings. [Illinois has 
adopted certain of the sections but in general 
its law is dissimilar. Arizona, Kentucky, 
Louisiana and Virginia require air carriers 
to maintain liability insurance. 

It is apparent from the foregoing that the 
question of liability for injuries to passengers 
or property carried by aircraft within the 
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United States has had slight statutory recog- 
nition. With the exception of Maryland, which 
applies the liberal rules of maritime law, the 
few state statutes covering it provide that 
liability shall be determined by the rules of 
law applicable to torts on land or, in other 
words, a negligence standard. Thus one is led 
back to the ordinary common-law rules of car- 
rier liability. As regards the liability of com- 
mon carriers to passengers, it has been held 
that while the air carrier is not an insurer of 
the passenger’s safety, it must exercise the 
highest degree of care consistent with practi- 
cal operation. 

Although the regular rule regarding private 
carriers by air is that reasonable or ordinary 
care only is required, some courts have im- 
posed upon private carriers of passengers a 
duty to use the highest degree of care. Sev- 
eral cases, however, use the test of reasonable 
or ordinary care with regard to private car- 
riers. 

The doctrine of res ipsa loquitur has been 
applied in a number of cases for injuries to 
passengers. Many other decisions have re- 
fused to apply the doctrine on the theory that 
its application was improper under the parti- 
cular circumstances involved. 

A word of explanation should be added with 
regard to the doctrine of res ipsa loquitur. 
Unfortunately, this term has no very precise 
meaning and is used by the courts to mean 
several different things. The first meaning is 
that a showing of the mere fact of the acci- 
dent by the plaintiff is sufficient, if the de- 
fendant introduces no evidence showing non- 
negligence, to permit the jury to infer negli- 
gence. Under this view the plaintiff still has 
the burden of proving negligence by a pre- 
ponderance of the evidence, as it is sometimes 
expressed, or, to state the matter in another 
way, he has the burden of convincing the jury 
that more probably than not the defendant 
was negligent. The question for the jury is 
whether the fact of the accident alone is suffi- 
cient to establish this. 

The second meaning is that if the fact of 
injury is shown and the defendant fails to in- 
troduce evidence showing non-negligence, the 
court must direct a verdict for the plaintiff, 
i.e., a compelled inference. Once the fact of 
injury has been shown, the defendant has the 
burden of producing evidence on the issue of 
negligence. If he fails to introduce evidence, 
he automatically loses the case. As we shall 
see later, this principle appears to have been 
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incorporated into section 1212 of the O'Hara 
bill, recently introduced in Congress. 

The third meaning is that the burden of 
persuasion shifts from the plaintiff to the de- 
fendant. This interpretation is not inconsis- 
tent with the first and second interpretations 
of the doctrine; it can exist in addition to 
either of them. 

By burden of persuasion is meant the bur- 
den of pushing the minds of the jury beyond 
the equilibrium point. In the ordinary negli- 
gence case the plaintiff has the burden of pro- 
ducing sufficient evidence to convince the jury 
that more probably than not there was negli- 
gence. Under the third meaning of res ipsa 
loquitur this burden is placed on the defen- 
dant. The defendant in order to obtain a ver- 
dict has to show that more probably than not 
there was no negligence. This interpretation, 
as well as the second, also appears to have 
been incorporated in section 1212 of the O’- 
Hara bill, thereby shifting the burden of pro- 
ducing evidence and the burden of persuasion 
to the defendant, and in doing so it follows 
the precedent of the Warsaw Convention. 

Another statutory precedent for shifting 
these burdens is section 2(b) of the Clayton 
Act, 49 Stat. 1526, 15 U.S.C.A. Sec. 13. This 
provision was added to the Clayton Act by the 
Robinson-Patman Act. It provides that where 
a complainant under section 2 has shown 
price discrimination between different pur- 
chasers of like grade and quality, the burden 
of showing justification of the price differen- 
tials shall be upon the person charged with 
a violation.of the section. 


Developments in International Law 
Affecting Aviation. 

The Warsaw Convention of 1929 was 
adopted by the United States in 1934, is in 
force in 30 countries, and applies to inter- 
national flying between the United States and 
countries which have adopted it. At present it 
applies to the majority of. our international 
flying except Canada, Cuba, Argentina, the 
West Coast of South America and Portugal. 

The Warsaw Convention covers liability for 
injuries to or death of passengers and for loss 
or damage to property carried by aircraft for 
hire and to gratuitous carriage by “an air 
transportation enterprise.” 

The Convention provides for absolute lia- 
bility for injury or death of passengers in the 
amount of actual injury with a miximum limit 
of about $8,300. The carrier and passenger 
may by special contract agree to a higher limit 
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of liability. The carrier can free itself of lia- 
bility if it proves that it and its agents have 
taken all necessary measures to avoid the 
damage or that it was impossible for them to 
take such measures. The passenger may re- 
cover unlimited damages if he proves the acci- 
dent occurred through the wilful misconduct 
of the carrier. Contributory negligence is a 
partial or complete defense, depending on the 
law of the forum. With regard to baggage and 
goods, the carrier is freed from liability if it 
can show no negligence or if the damage or 
loss was caused by errors in piloting, naviga- 
tion or handling of the aircraft. Maximum 
liability for damage to or loss of baggage and 
goods is limited to approximately $8 per 
pound unless the consignor makes a declara- 
tion of a higher value: and “has paid a sup- 
plementary sum if the case so requires.” 

The United States has not adopted any con- 
vention covering collision in international fly- 
ing. The International Conference on Private 
Air Law has in the past had upon its agenda 
a proposed convention on this phase of liabil- 
ity, but in 1938 upon the urging of the Ameri- 
can delegates it was referred back to the 
C.I.T.E.J.A. for further consideration as pre- 
mature because of lack of sufficient data and 
experience. 

In Great Britain the Carriage by Air Act, 
1932 (c. 36) adopted the Warsaw Convention 
tules for international flying. Section 4 of the 
Act gave power by Order in Council to apply 
the rules of the Convention to internal car- 
riage in the United Kingdom and all or any 
of the British territories, protectorates or man- 
dates. As yet this has not been done. The 
same type of act was passed in Ireland in 
1932. In 1939 Canada enacted the Carrier 
by Air Act and gave power to the Governor 
in Council to apply the Warsaw Convention 
internally. No Order in Council has yet been 
issued. 

It may be of interest in this connection to 
mention the 1943 decision of the New York 
courts in Wyman v. Pan American Airways, 
Inc.’ This was an action arising out of the 
death of plaintiff’s testator who was en route 
from San Francisco to Hongkong, and was 
lost when the plane disappeared without trace 
over the Pacific Ocean on or about July 29, 
1938. The trial court held that the rights of 
parties were fixed by the Warsaw Convention 
and allowed recovery that “would otherwise 
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be impossible for want of proof.” In that case 
there was no proof of any negligence proxi- 
mately causing the accident. Nor was the de- 
fendant able to offer any proof in rebuttal of 
the presumption of liability. The court di- 
rected a verdict for plaintiff in the sum of 
$8,300. In answer to the claim that the flight 
was not international since the plane was lost 
on a leg of a flight between Guam and Manila, 
both within the jurisdiction of the United 
States, the court held the Warsaw Conven- 
tion was applicable since the original place of 
deceased’s departure was San Francisco and 
his destination Hongkong according to his tic- 
ket, and that such a fact was controlling des- 
pite interruptions in travel en route. 

In Phillipson v. Imperial Airways,’ decided 
in 1939, the Privy Council of the House of 
Lords held that goods shipped from England 
to Belgium and stolen at Croyden Airport 
were subject to the Warsaw Convention as 
being a shipment between two high contract- 
ing parties, although at that time Belgium had 
not ratified the Convention, being only a sig- 
natory thereto. 

As to ground injuries and damage, there is 
the Rome Convention of 1933, which was in- 
tended to cover international flying. This 
Convention has been adopted by only four 
couutries: Spain, Rumania, Belgium and Gua- 
temala. It is not operative anywhere because 
the Convention provides that it shall not be- 
come effective until five countries have adopt- 
ed it. It provides for absolute liability for 
injury to persons or damage to property upon 
the surface caused by an aircraft in flight or 
any body falling therefrom. 

In Great Britain the Air Navigation Act, 
1936, adopted the principles of the Rome 
Convention and applied them internally. This 
Act also provided for the discretionary issu- 
ance of an Order in Council for ratification of 
the Rome Convention, which has not yet been 
done. 

In the United States, the inadequacy of the 
Uniform Aeronautics Act was early recog- 
nized, and beginning in 1929 the Committee 
on the Uniform State Aeronautical Code of 
the National Conference on Uniform State 
Laws, first in conjunction with the American 
Bar Association and later in cooperation with 
the American Law Institute, engaged in draft- 
ing proposed aviation legislation. The Ameri- 
can Law Institute prepared a “Restatement of 
the Law of Torts” in which it attempted to 
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state the law of aviation liability and the 
theory of flight. This statement was chal- 
lenged as inaccurate and as embodying prin- 
ciples of law not desirable to apply to torts 
arising in the field of aviation. In order to 
unify their activities, these three organizations 
formed a joint drafting committee, held public 
hearings in 1937, and in July 1938 the Na- 
tional Conference on Uniform State Laws ap- 
proved a proposed Uniform State Aeronautical 
Code. This Code consisted of three measures: 
the Uniform Aviation Liability Act, the Uni- 
form Law of Airflight, and the Uniform Air 
Jurisdiction Act. 

In 1935 the Uniform Airports Act and the 
Uniform Aeronautical Regulatory Act were 
completed by the Commissioners on Uniform 
State Laws and have been adopted in a num- 
ber of states. In 1938 the Aeronautical Law 
Committee of the American Bar Association 
was reported as favoring Federal legislation 
rather than State legislation. 

At the time of the approval of the Uniform 
State Aeronautical Code it was understood its 
promulgation to the various states would be 
withheld pending further consideration of the 
matter by a Committee of the Commissioners. 
In December 1938 this committee met with 
representatives of the scheduled air carriers to 
discuss certain phases of the proposal. 

In the meantime, the Civil Aeronautics 
Authority had organized and begun its work 
of administering the new Civil Aeronautics 
Act. When the proposed Code came to the 
Authority’s attention, it became apparent that 
the questions it raised were of vital concern 
to the Authority in its work. Accordingly, on 
December 5, 1938 a resolution was adopted 
by the Authority ordering a complete inves- 
tigation and study of this matter. As a result, 
a comprehensive study was undertaken of all 
phases of aviation liability with particular 
reference to (1) the proposed Uniform Lia- 
bility Act adopted by the Commissioners, (2) 
a Federal Aviation Liability Act which was 
being considered by a Committee of the Air 
Transport Association of America, (3) the 
Warsaw Convention relating to liability to 
passengers, and (4) the Rome Convention re- 
lating to liability to persons and property on 
the ground. 

Before discussing the recommendations con- 
tained in the study, it would be pertinent to 
outline the purport of the proposed Uniform 
Liability Act and of the Federal Aviation 
Liability Act. 

The proposed Uniform Liability Act makes 
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the aircraft operator absolutely liable for 
death or bodily injury to passengers arising 
out of and in the course of the passenger-air 
carrier relationship. For bodily injury and 
death of passengers not so occurring, liability 
is premised upon negligence. The Federal 
Aviation Liability Act, similar to the provis- 
ions in the Warsaw Convention, would make 
the operator liable for bodily injury or death 
to passengers coming within the scope of the 
Act unless the operator proved affirmatively 
that the injury was not due to his wilful mis- 
conduct or failure to use the highest degree of 
care. 


The Uniform Liability Act establishes $10,- 
000 as a fixed amount recoverable for the 
death of every passenger and limits recovery 
for personal injuries to passengers to $5,000, 
except for certain specified disabilities for 
which recovery is fixed at amounts varying 
from $3,000 to $10,000. The Federal Avia- 
tion Liability Act and the Warsaw Convention 
do not undertake to fix any schedule of com- 
pensation but impose a maximum limitation 
of $10,000 and $8,300, respectively, upon the 
provable loss for either injury or death. 

The proposed Uniform Liability Act makes 
aircraft operators absolutely liable for loss, 
damage or delay to a passengers’ baggage or 
personal effects or for goods shipped by air. 
Under the Federal Aviation Liability Act, the 
operator and the express agency have a simi- 
iar liability unless each proves affirmatively 
tact soss, damage or delay did not result from 
wilful misconduct or failure to use the highest 
degree of care, or that loss, damage or delay 
was caused by an error in piloting, in tne 
handling of the aircraft, or in navigation. This 
proposal follows closely the provisions of the 
Warsaw Convention, and in doing so follows 
the maritime practice of exempting the car- 
rier from liability for loss or damage due to 
perils of the sea or air. 

On June 1, 1941 the study made by the 
Civil Aeronautics Authority was completed 
and a report was presented by Edward C. 
Sweeney, who was in charge of the investi- 
gation. This report has since become known 
as the Sweeney Report." 

The Sweeney Report reaches the conclusion 
that the common-law rules of negligence and 
proximate cause applicable to torts on land 
and to passengers of common carriers are not 





"Report to the Civil Aeronautics Board of a Study 
of Proposed Aviation Liability Legislation: Edw. C. 
Sweeney, June 1, 1941. 
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particularly well adapted to accidents occur- 
ring in any modern form of transportation; 
that in an alarming percentage of accidents 
the victim fails to recover what he should, and 
in other cases receives more than compensa- 
tory damages due to circumstances which fre- 
quently have little or nothing to do with the 
merits of his claims, and that expense, delay 
and uncertainty of application of common-law 
principles work hardships upon plaintiffs in 
all transportation negligence suits. 


The Sweeney Report “discredits the con- 
tention that there are fundamental grounds for 
according aviation accidents a treatment dif- 
ferent from that which should be accorded to 
railroad, motor bus, and private automobile 
accidents.” The report holds that aviation 
liability legislation must be looked upon as an 
effort, in one field of transportation, to effect 
a reform of rules of tort liability along lines 
which might be applicable as well to other 
forms of modern transportation. 

The conclusions reached by the Sweeney 
Report are that state legislation is not desira- 
ble; that the Warsaw and Rome Conventions 
should not be followed as to limitations or 
drafting; and that the Act being considered 
by the Air Transport Association should be 
abandoned in favor of a more comprehensive 
and complete federal act on the subject in- 
cluding compulsory insurance. 

Recommendations of the Sweeney Report 
as to Standards of Liability: 

As to Persons or Property on the Ground: 
They should be compensated for injuries di- 
rectly attributable to the operations of air- 
craft, irrespective of the operator’s negligence. 

As to passengers: (1) Damage to passen- 
gers to be compensatory only—except for the 
minimum of $2,500 for death—and scheduled 
compensation in event of injuries. 

(2) Maximum recovery in event of fatal 
injury: $15,000 or $20,000. 

The Sweeney Report “sees no reason for the 
imposition of absolute liability in the manner 
suggested by the Uniform (State) Aviation 
Liability Act”, but recommends, however, 
that the burden of persuasion should be fixed 
so that the operator would be absolutely liable 
unless he proves affirmatively and convinces 
the trier of the facts that he exercised the 
“highest degree of care or that his passenger’s 
injury or death was at least in part due to 
his own misconduct.” 

As to property Carried—(1) Baggage and 
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Personal Effects: Same standards as govern 
injury to or death of passengers; 

(2) Goods Shipped: Liability as an insurer 
where common carrier status is established. 

An alternative recommendation is advanced 
as presenting fewer administrative and legal 
problems. Federal legislation is suggested 
authorizing a regulatory agency to require air- 
craft operators to carry “admitted” liability 
insurance to be payable in the amount of the 
policy directly to the person suffering loss on 
proof merely that the loss was directly due to 
the operation of the aircraft and on condition 
that such person release all claims against the 
insured. The person suffering loss could elect 
to reject the insurance and sue at common law 
for unlimited damages. 

On June 14, 1944, Congressman O’Hara in- 
troduced H.R. 5020, which adds a new title to 
the Civil Aeronautics Act to regulate the lia- 
bility of air carriers and foreign air carriers. 
Except for provisions dealing with injuries to 
persons and property on the ground, this bill 
is substantially similar to H.R. 1012, intro- 
duced by Congressman Lea in January 1943. 

Since the bill appears in many respects to 
reflect the results of the study and attention 
given to the subject of aviation liability by 
the various groups we have mentioned, it 
would seem worthwhile to review it in some 
detail. 


Article 1. 


This article includes the definition of terms 
used in the title and prescribes its scope. The 
title does not apply where its application con- 
flicts with any international convention to 
which the United States is or shall become a 
party. 

Section 1202 provides that the title shall ap- 
ply although the accident occurred in such 
circumstances as to bring it under the scope 
of admiralty jurisdiction. 

Article Il. 


This article covers liability for death or 
bodily injury to the passenger. The carrier is 
liable for such bodily injury or death unless it 
proves affirmatively that “the injury or death 
did not proximately result from a failure to 
use the highest degree of care on the part of 
itself or any of its servants acting within the 
scope of their employment.” The liability is 
limited to provable loss in the case of personal 
injury to $50,000, and in the case of death to 
$10,000. The Civil Aeronautics Board is given 
jurisdiction to regulate the filing and approval 
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of insurance policies, surety bonds or quali- 
fications as self-insurers with respect to lia- 
bility imposed by the article. 

Section 1211 of Article II states that the 
article shall apply only if the injury or death 
occurred within the United States, territories 
or possessions or on or over the high seas. 

Section 1212 of this Article imposes liabil- 
ity for any injury or death to a passenger 
during the period in which he is a passen- 
ger as defined by the Act. It would include 
all the time he is actually on-the aircraft or 
engaged in boarding or disembarking, or in 
case of an accidental or forced landing such 
time as he is reasonably seeking to reach a 
place of safety. The Act would not apply while 
a passenger was in the aircraft terminal or on 
a bus operated by the air carrier to and from 
the terminal. 

The liability imposed under Article II is 
similar to the Sweeney Report’s proposal res- 
pecting liability for injuries to passengers. 
Certain differences, however, appear. The 
Sweeney Report would not impose liability 
where injury resulted in part from the passen- 
ger’s wilful misconduct or failure to observe 
certain regulations. The O’Hara bill’s pro- 
posal would avoid liability only where the 
passenger’s wilful misconduct or negligence 
contributed to the injury. 

Again the Sweeney Report states (page 
404) that under the proposed standard of 
liability— 

“The injured passenger should be entitled 
to no compensation whenever the operator 
can show that the accident was due to vis 
major (Act of God) negligent act of a per- 
son not associated with the operator or to 
undetermined cause.” 

However, it may be urged that Section 1212 
of the O’Hara bill would not fully cover the 
last point, i.e., it would not cover accidents 
due to undetermined causes. In other words, 
the air carrier, in order to show that the ac- 
cident was not due to its failure to exercise the 
highest degree of care, would in reality have 
to explain how the accident happened in order 
to show that its happening was not in any 
way related to a failure of duty on its part. 

It is intended that suit can be brought un- 
der the proposed aviation liability act in 
either a state or a federal court. In this res- 
pect the act is like the Federal Employers 
Liability Act. 


Article III. 
This article covers liability for the loss or 
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damage to baggage, personal effects, or goods 
or delay in their delivery. The carrier is lia- 
ble unless it makes the same affirmative show- 
ing quoted above with respect to Article II. 
The liability with respect to baggage or per- 
sonal effects is limited to $50 per passenger. 
The liability with respect to goods is limited 
to $50 per shipment of 100 pounds or less, 
or 50 cents per pound for any shipment of 
more than 100 pounds. The liability with res- 
pect to unreasonable delay in the delivery of 
baggage or goods is limited to such loss as 
might reasonably have been contemplated by 
‘the parties at the time the contract of car- 
riage was made. The passengers or shippers 
are authorized to declare higher values than 
the liability limits specify and the carrier is 
authorized to establish additional charges for 
such declared values. 

Article 19 of the Warsaw Convention im- 
poses liability for “damage occasioned by de- 
lay.” How far the courts would go in per- 
mitting recovery for delay is far from clear. 
O’Hara bill liability has been imposed only if 
the delay was unreasonable. This change has 
been made to reduce the likelihood of suits be- 
-cause of minor delays. The change brings the 
statute into line with the common law liabil- 
ity for delay by common carriers. 


Section 1232 of this Article is also intended 
to make the operator liable except when the 
goods or baggage are shipped through an air 
express agency. In such case the air express 
agency and not the operator is made liable 
to the passenger or shipper. The proposed act 
is not intended to cover the matter of liability 
between the operator and the air express agen- 
cy, it being contemplated that this matter 
would be handled by contract as is now the 
case between the Railway Express Agency and 
the air carriers. 

Subsection (c) of Section 1234 of this Arti- 
cle embodies the maximum liability provisions 
now contained in the air express receipts used 
by the Railway Express Agency, which han- 
dles most of the air express in this country. 
These provisions have been used for several 
years and apparently have proved satisfactory. 

Section 1236 of Article III authorizes the 
declaration of a higher maximum liability up 
to $250 per unit on baggage and $250 on 
personal effects with additional charges for 
such privileges to be made by the carrier in a 
tariff to be filed with the Board. This sec- 
tion corresponds with Article 22 of the War- 
saw Convention and is generally in accord 
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with the suggestions of the Sweeney Report. 
Article IV. 


This article is based upon the Rome Con- 
vention and has many counterparts in the 
Uniform Aviation Liability Act. 

Section 1251 of Article IV confines the scope 
of the article to all bodily injuries, death to 
persons and damage to property on the sur- 
face of the earth caused by movement of air- 
craft or parts of aircraft operated by the car- 
rier or the dropping of any object therefrom 
other than parachutes. 

Section 1252 provides that the liability 
shall be absolute except that within an air- 
port area the carrier shall be liable only upon 
proof of negligence. 

Section 1253 provides that the carrier shall 
not be liable if contributory negligence was 
present, or if the injury or damage was the 
fault of a third person not an agent of the 
carrier except that the carrier shall have the 
burden of proving the fault of such third 
person. 

Section 1255 provides that in the case of 
bodily injury, recovery shall not exceed $50,- 
000; in case of death $10,000 except that the 
total recovery to any number of individuals 
arising out of any one accident shall not ex- 
ceed $7 for each pound of the standard weight 
of the aircraft. In case of damage to property, 
it is provided that the recovery shall be in the 
amount of actual loss except that the total 
recovery is limited in the same manner as in 
case of death or personal injury. 

The Rome Convention provides under simi- 
lar circumstances, an overall limitation of 250 
francs per kilogram but not less than 600,000 
francs nor more than 2,000,000 francs. 

Similarly, the Sweeney Report proposes a 
standard of absolute liability with respect to 
injuries to persons on the ground (not at an 
airport) “directly attributable to the opera- 
tion of the aircraft.” This rigorous standard 
is justified on the ground that “no convincing 
reason has been presented why it (civil avia- 
tion) should be subsidized at the expense of 
the luckless victim on the ground, who, with- 
out participating in aviation in any way, is 
injured by an aircraft accident not attributa- 
ble to the fault of the operator.” 

The Report also states that the imposition 
of liability without fault by legislation per- 
haps involves no departure from the common 
law as it is now developing. This statement 
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appears to be based upon the fact that in 
every reported case involving injuries to third 
persons or damage to property on the ground 
(other than at an airport), the aircraft opera- 
tor has been held liable for the direct and con- 
sequential damages. 

The Sweeney Report states that neither 
contributory negligence nor wilful misconduct 
on the part of the person injured should relieve 
the carrier of liability. If that is contemplated, 
the Sweeney proposal goes even beyond the 
already rigorous standards of the Rome Con- 
vention. Article 3 of the Rome Convention at 
least relieves the carrier of liability ‘where 
the negligence of the injured party caused the 
damage or contributed thereto.” 


Conclusion. 


Generally, it may be stated that the O’Hara 
bill is in accord with the principles of the 
international conventions, the Sweeney Re- 
port, the Federal Aviation Liability Act and 
embodies some of the best features of the 
Uniform Aviation Liability Act. 

If we assume that there is merit in the ar- 
gument that claimants are confronted with 
practical difficulties in obtaining evidence as 
to the cause of aircraft accidents and the neg- 
ligence of the operators, it can convincingly be 
urged that the appropriate solution is to im- 
pose upon the air carrier operators the duty 
of explaining the cause of the accident and 
of proving the absence of negligence on their 
part. That simple expedient would readily al- 
low claimants with just claims to recover. 
From the viewpoint of the airlines, legislation 
not imposing too rigorous standards of lia- 
bility and limiting recovery to reasonable 
amounts, particularly if effected by a federal 
act, might in turn be desirable. The entire 
subject, however, has many debateable as- 
pects. 

With respect to injury to persons and dam- 
age to property on the ground, the potential 
hazard is often increased due to the circum- 
stances that airplanes are by and large com- 
pelled to take off and land at airports located 
near densely populated or industrialized sec- 
tions of cities. 

There is a considerable lack of uniformity 
in the standards of liability provided by state 
statutes where they may be applicable, and in 
states where no legislation is in force there is 
a similar lack of uniformity in the application 
of common law principles. We have also seen 
that there is a lack of uniformity as to the 
limits of recovery. Scheduled air carrier opera- 
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tions are essentially interstate. A federal act 
setting up standards of liability for the types 
of accidents mentioned here and limiting the 
amount of recovery might well do much to 
eliminate the existing diversities. 





DISCUSSION 


By W. Percy McDoNALp 
Memphis, Tennessee 


HAVE been wondering how to explain an 

about face in my own thinking that has 
taken place in regard to one phase of aviation 
development. 

I have always been a firm believer in States 
Rights. 

When I first read certain provisions of the 
Lea Bill, I was alarmed at what I interpreted 
to be an invasion of States Rights. 

I was wondering how to explain, this change 
of opinion, when I read where Mr. Patterson, 
President of the United Air Lines, recently 
said, “Current times and changing conditions 
prevent consistency.” He was testifying at a 
Civil Aeronautics Board hearing where his 
prior testimony was evidently inconsistent 
with what he was then advocating. 

A very careful analysis and study convinces 
me that air transportation is primarily a mat- 
ter of national concern, should be entirely reg- 
ulated by law, and regulations which are uni- 
form throughout the country and that uni- 
formity can only be had by national laws and 
regulations as distinguished from states laws 
and regulations. 

I have had to overcome my own prejudices, 
due to what I have many times thought were 
encroachments by the Federal Government 
on States Rights. 

I was appearing before a certain Public 
Service Commission objecting to their assum- 
ing jurisdiction of an intra-state air right ap- 
plication. I was interrupted by a member of 
the Commission who said, “If you think we 
ain’t got jurisdiction, you stay around about 
five minutes and we are going to show you.” 
He then added “that we are going to take 
jurisdiction of anything that flies from point 
to point and we do not care even if it is a 
snow bird.” 

I have recited a true happening. 

Those of us who have followed the develop- 
ment of aviation regulation will recognize that 
different groups are proposing to set up rules 
regulating aviation that will not only be bur- 
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densome and expensive, but dangerous to air 
travel. 

While I believe there should be uniform 
safety regulations, I do not want to be under- 
stood as saying that a State Department of 
Aeronautics does not have a definite job to 
do. I believe that it has. 

The 1945 Legislatures of forty-four states 
will meet in regular session—Law makers are 
going to be asked to enact airport legislation. 
Much of this legislation will be incident to 
the location, establishment, maintenance, op- 
eration and financing of public airports, and 
legislators most constantly bear in mind the 
so-called three levels of government, to-wit: 
Federal, State and Municipal. 

While it must be borne in mind the only 
two controlling powers, namely, the Federal 
Congress on one hand, and the legislatures of 
forty-eight states on the other, we must not 
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forget that political subdivisions such as coun- 
ties, towns and cities, may exercise only such 
powers as are delegated to them by the states 
where they are located. 

Much thought must be given to this type of 
legislation. 

Nationwide circulation is being given a 
Uniform State Air Carriers Bill. This Bill has 
been sponsored by groups of surface carriers 
who want to get into the aviation picture. Ex- 
tensive hearings are taking place in Washing- 
ton where steamship interests are asking to be 
allowed to get into Air Transportation. 

I direct your attention to these legislative 
trends having in mind that you will carefully 
study them, and to the best of your ability 
make certain that nothing will be legislated 
that will handicap the advancement of air 
transportation. As attorneys, we are charged 
with this responsibility. 


Aviation Insurance Liabilities; The Servicing of Claims 
By Gerorce W. Orr 


Director of Claims, United States Aircraft Insurance Group 
New York, New York 


——— Insurance liabilities present an 
absorbing and challenging subject to the 
lawyer. This new and really marvelous form 
of transportation requires the application of 
the law to a new field of endeavor, involving 
the readjustment of legal maxims hundreds 
of years old. The enormous distances covered, 
passing state and international boundries al- 
most in the twinkling of an eye, present most 
interesting and far reaching problems. But 
these are problems within the law, not prob- 
lems that require the junking of the protection 
of our judicial procedure in favor of some 
legislative panacea. 

Aviation Insurance liabilities are just the 
same as other insurance liabilities. The same 
types of coverage are written: Hull, accident 
and third party liability. The details of fact 
constituting the claims are different, but the 
remedy is the same. Aviation liabilities there- 
fore boil down to the law involved. You gen- 
tlemen are experts in the law. About the only 
thing a short paper such as this can accom- 
plish is to direct your thoughts to the law res- 
pecting liability in the light of my rather 
unique experience of more than 30 years as a 
member of the bar, quite half of which have 
been spent in active aviation operation and 


the handling of aviation claims. It is, there- 
fore, not my purpose to expound the law but 
to discuss the law generally with respect to 
aviation. My object is to tear the veil of mys- 
tery from what many insist upon setting apart 
as a bewildering specialty with such peculiar 
requirements that our present civil law is in- 
adequate. 

There is no question as to the desirability 
of uniform nationwide safety and economic 
regulation of air transportation. This has al- 
ready been accomplished by the Civil Aero- 
nautics Act of 1938 as recognized through the 
Civil Aeronautics Board and the Civil Aero- 
nautics Administration, which together now 
constitute the Civil Aeronautics Authority. It 
does not necessarily follow that this same 
centralization of control is required or even 
desirable with respect to liability. 

Because flying apparently defies a natural 
law familiar to all—gravity—and is perhaps 
more spectacular than other forms of trans- 
portation, a cloak of mystery has gathered 
around it. And where there is mystery there 
is fear. This has been a distinct disadvantage 
to aviation, retarding its development. Many 
of us who entered the industry commercially 
found it necessary—when aviation first be- 
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came a business—to speak to every gathering 
that would hear us, Rotary and other civic 
clubs, schools, chambers of commerce, in an 
effort to persuade people that flying was not 
a death defying stunt, but a sound and scien- 
tific use of natural elements. While increased 
flying during the past fifteen years has proven 
its case, particularly to our youth, too much of 
mystery and fear remain to impede aviation 
progress. 

Of course, flying does not defy nature; it 
uses nature. The principle which uses the air 
to bear the flying machine is as sound and 
definite and tangible as the principle that 
uses the water to bear a boat. This has been 
proven by the astounding record of safety in 
flying. 

This same atmosphere of mystery and fear 
has affected the legal thinking of both lawyers 
and laymen. The idea has gained momentum 
that our courts of justice and the established 
law, which have taken other technical develop- 
ments in stride, are incapable of giving ade- 
quate relief—that some special and radical 
legislation is necessary for aeronautical lia- 
bilities. As one who has handled more aviation 
claims, perhaps, than any other man, that has 
not been my experience. Nor is it the experi- 
ence of the Committee on Aviation Law of 
the N. Y. State Bar Association, which re- 
ports: “Considering the success or failure of 
the common rules of liability by examination 
of the reported cases over the last thirteen 
years, there is little, if any, evidence to indi- 
cate that substantial injustice has been done 
as between operators by air and traveling or 
general public.” Our courts have worked out 
problems of conflict, such as the difficult 
question of the rights in air space, with con- 
sideration and justice to all. But in so doing 
have preserved the protection of established 
judicial procedure to all, rather than having 
to apply the arbitrary rules of legislative en- 
actment which cannot escape injustice in some 
circumstances. 

My interest in this is not prejudiced by my 
insurance connections. Insurance underwriters 
can and will insure any risk the aviation in- 
dustry is called upon to bear. That is simply 
a matter of rate structure. My great interest 
is aviation, of which I am a part. To set it 
apart from other industries or to use it as an 
entering wedge for the control of other in- 
dustries, will, in my opinion, be detrimental 
to aviation. 

This atmosphere of mystery extends to the 
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law affecting aviation—as though there were 
some peculiar and highly specialized law in- 
volved—and some lawyers who get cases in- 
volving aviation are bewildered as to where 
to begin. Of course, there is no peculiar and 
highly specialized law involved — any more 
than in the case of any other technical in- 
dustry. To date, we have very little statutory 
law affecting aviation. The common law rules 
of liability, with which every lawyer is famil- 
iar, apply as a general rule. True, one cannot 
thumb some code and get all the answers in 
ten minutes. That is why I say the subject is 
absorbing and challenging. But with intelli- 
gence and application, required in any other 
law suit, any competent lawyer can properly 
present his case. 

The only statutory law presently affecting 
aviation liability is in those 24 states which 
have adopted the so-called “Uniform State 
Law for Aeronautics”—most of which include 
in their law a section imposing liability with- 
out fault for injury or damage to innocent 
third parties on the ground. Also, California 
has applied its guest statute to aviation. So 
the law of aviation is an open book to all who 
have the energy to seek. 


Another mystery which should be dispelled 
is the mystery of how to find out what hap- 
pened sufficiently to bring a suit when all 
aboard an airplane are killed. Let me say here 
that I know of no industry in which evidence 
upon which to bring a suit is more available. 
I can not recall a case, in the hundreds I have 
handled, that could not have been gotten to 
a jury on a question of fact. The operators are 
required to keep complete records of their op- 
erations. Various public agencies keep rec- 
ords pertaining to the operation. Usually a 
public hearing is held and always a report is 
published on serious accidents. Ability and 
energy are required, both for the plaintiff and 
defense, but there should be no mystery or no 
lack of information upon which to base a suit. 


Conflict of law is another mystery that 
should be dispelled. We hear that the airplane 
is inherently interstate in character and there- 
fore should be subject to uniform, rather than 
state liability law. The railroad, the bus, the 
truck, and according to some recent federal 
court decisions, almost everything entering in- 
to our modern life is interstate. There is no 
more reason for the liabilities of the airplane 
to be taken from the jurisdiction of the laws 
of the state over which it travels than these 
other operations. Among other disadvantages, 
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it subjects aviation to unfair competition with 
other forms of transportation. I have noted no 
conflict of liability law in connection with do- 
mestic aviation. We are simply guided by the 
law of the place of accident. There is no mys- 
tery here. The law of each state is available 
to all. 

Of course, in international travel, where the 
entire system of law is different, and our air- 
lines compete with other airlines subject to 
different law, uniformity is greatly needed and 
the Warsaw Convention, which applies to cer- 
tain nations that have adhered to it, illustrates 
the value of such international treaties. Since 
my group has insured for many years the reg- 
ularly established American international air- 
lines and several foreign airlines, the inter- 
national claims we have handled amount to 
‘about one in three of our serious claims. Un- 
fortunately, the Warsaw Convention applies 
to only a few countries in this hemisphere— 
the United States, Mexico, Brazil and the 
European dependencies. Therefore, a large 
percentage of our international claims are sub- 
ject tothe conflict of different systems of law. 
Naturally, some tough legal questions arise, 
liability wise. For instance, some countries 
give only a right of action to their nationals, 
leaving the right of aliens to the law of their 
residence. Some American citizens, who have 
no right of action at common law for wrong- 
ful death, are given the right by the Death 
Act only for accidents within their state. Who 
would give a valid release, and if settlement 
is not agreed upon, under what law would suit 
be brought? Some amazing mixtures of nation- 
alities, as well as national laws result from 
these international claims. In one case, a hus- 
band and wife, without children, residents of 
Equador, were killed in Peru. Their contract 
of transportation was entered into in Chile, 
the heir of the husband was a citizen of Hol- 
land residing in New Jersey and the heirs of 
the wife were citizens of the Argentine. Such 
a situation is surely a babble of laws. An in- 
ternational treaty providing uniform rules of 
liability and procedure with the countries 
with which we have air commerce would ma- 
terially aid in the development of the ex- 
panded international air commerce that we 
anticipate. 


The servicing of liability claims involving 
aviation is somewhat of a specialty. Aviation 
risks are generally underwritten by groups of 
casualty companies to better distribute the 
burden involved in risks of high value with 
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the extremely limited distribution possible in 
a small industry. These companies have a 
wide and comprehensive system of claims of- 
fices throughout the United States, so local 
investigation and handling is available in this 
country. However, these very competent 
claims men are usually not familiar with avia- 
tion technically and do not have enough of 
this class of claims to specialize in aviation 
law. In foreign countries, legal and claims con- 
nections must be made and usually work 
under the same handicap of lack of experience. 

The servicing of aviation claims, and parti- 
cularly air transport claims, requires more 
cohesion in control than most other classes of 
claims, since the airplane travels great dis- 
tances and carries passengers from the four 
corners of the earth. Even in a domestic ac- 
cident, the factual investigation must be made 
at the location of the accident, whereas the 
claimants will have to be dealt with, perhaps 
in ten different states. Sometimes a single 
claim must be referred to several widely sep- 
arated points. 


After some ten years experience in the do- 
mestic and international field, my particular 
group, the United States Aircraft Insurance 
Group, decided seven years ago to establish a 
central claims office with jurisdiction over 
both domestic and foreign claims. 

This central claims office is staffed with 
legal and technical specialists. All claims are 
funnelled through this one office, which gives 
an experience not possible when the handling 
of claims was distributed to several separate 
companies. The local claims office handling 
claims under the direction of this central office 
has the benefit of this collective experience as 
well as the specialized technical and legal as- 
sistance necessary in a field with which they 
are not familiar. 


We have found that the collection of in- 
formation in a central office has worked out 
quite advantageously to all concerned. This 
central office is in close personal touch with 
its airline assured and can convey its wishes 
and policies to the field. With all information 
centered there, it can be studied by specialists 
and referred to as many diferent localities as 
necessary, with instructions so complete that 
an office entirely unfamiliar with aviation can 
handle with understanding and dispatch. This 
centralized control is even more necessary in 
handling claims involving foreign accidents, 
where the claimants are in many different 
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nations and the laws of several countries must 
be fitted together. 

Of course, this central claims office tries to 
be as familiar as possible with the laws of the 
foreign countries with which we have com- 
merce. But the airplane can, and apparently 
does, go everywhere, and sometimes gets be- 
yond the boundaries of any known legal sys- 
tem. But I find there is law of a sort every- 
where. I recall an incident, amusing from a 
legal standpoint, in which one of our insured 
planes landed at a newly constructed airport 
in a wild section of Africa conquered only a 
few years ago. While standing on the ground 
the undercarriage retracted, permitting the 
plane to sink to the ground on several natives 
working about the plane, injuring or killing 
three. The natives are of course illiterate and 
there are no birth or other such records. There 
are no formal workmen’s compensation or 
other laws. There are tribal laws, however, in 
which penalties are imposed for causing death 
or injury. These laws are administered by the 
tribal chief who judges the claim and the in- 
demnity is distributed by him. In this case 
the chief considered the accident like one in 
which death was caused by the bite of a dog, 
in which case the master was assessed £30 
damages. So we paid the 30 Egyptian pounds 
and everyone seemed satisfied. 

The actual handling of aviation claims is 
little different from that of other classes of 
liability coverage. One curious attitude of 
some claimants is interesting. For some rea- 
son, they get the idea that if a person is killed 
or injured by an aeroplane, the damages 
should be greater than if injured by, say, an 
automobile. Perhaps this is because the air- 
plane is considered in the luxury class. Cer- 
tainly, I can find no basis in law for the dis- 
tinction. Undoubtedly, the average settlement 
is higher, because the average air passenger is, 
up to the present, a bit above the average in- 
volved in automobile accidents, in earning and 
dependency. 

The fashion now seems to be to see who 
can name the highest ad damnum. A few 
months ago one lawyer sued one of our in- 
sureds for $1,000,000. Not to be outdone, the 
next chap raised the ante and filed his suit 
for $1,110,000. Both claims, by the way, ap- 
peared to fall clearly within the limitation of 
about $8,300, provided by the Warsaw Con- 
vention. 

Another assumption, particularly in the 
pleadings filed in aviation suits, is that a 
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ticket for air transportation is a contract for 
the “safe transportation” of the passenger. 
While, of course, the air carrier is held to the 
exercise of the highest degree of care, as is 
any other common carrier, the well established 
law that a carrier is not an insurer of its pas- 
sengers applies to air transportation as it does 
to any other. 

It has only been possible to discuss the law 
involved in aviation liabilities.in the most 
general terms. Perhaps a more specific devel- 
opment will be possible in the discussion to 
follow. However, aviation law will occupy an 
increasingly important place with the inevit- 
able expansion of flying. If I have increased 
your interest in this subject, I will feel that 
this paper has served its purpose. 





DISCUSSION 


By Forrest A. Betts 
Los Angeles, California 


THE first place, I wish to take this op- 
portunity—joining with Frank Marryott— 
in expressing my appreciation to Smythe Gam- 
brell for the privilege of being on this pro- 
gram. 


There is no doubt, as has been said, that 
the aviation industry, as related to the insur- 
ance and litigation field, as well as in its other 
more direct dimensions, is presently a giant 
which, even so, is small compared with its 
prospective size. The real problems of the 
aviation industry, as related to the activities 
of the law field, and particularly the insurance 
field, present a practically undented armor. 
To be a part of the Round Table discussions 
which will help develop the understanding of 
the profession on these problems, and to thus 
take part in an activity which should ultimate- 
ly produce benefit both to us and to the 
aviation industry, is an honor, 

The gentlemen who have preceded me have 
given a very lucid outline of the historical 
development of aviation and none of us should 
return to our practices without having a clear- 
er understanding of the future by measuring 
the prospects against the history as thus given 
to us. I had thought, however, that probably 
Mr. Orr would favor all of you with a little 
more detailed description of the manner in 
which, as the outstanding claims attorney in 
this field, he succeeds in educating trial coun- 
sel about the country as they come under his 
guidance in the handling of claims in their 
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territories. I think it is not unfair to say that 
Mr. Orr is an expert “needler”, with a back- 
ground of information which permits him to 
take a helpful, albeit critical, position as the 
various steps of investigation and preparation 
for trial develop. 

However, it is my feeling that there is no 
mystery involved in the processes of investi- 
gation and preparation of the defense against 
claims arising out of an airplane accident. In 
the main, I am making that statement refer- 
ring to the personal injury claims which arise 
from commercial transportation. The correct 
description of what is necessary for proper 
preparation can be included in the one all 
important word “WORK”. It is a different 
kind of work, perhaps, than is required in the 
automobile or other casualty case with which 
we are more familiar. In the majority of acci- 
dents few, if any, witnesses survive, and usual- 
ly there is no member of the crew available 
after the accident to tell what occurred in the 
operation of the airplane. The dearth of wit- 
nesses, however, is greatly compensated for 
by the fact that, immediately upon the dis- 
covery of the wrecked plane, the Govern- 
mental authorities take charge of the wreck 
and the premises surrounding the same, as a 
result of which a very accurate establishment 
of the physical facts is possible. The inquisi- 
torial hearing which is then held by the fed- 
eral authorities is likewise of great help in 
bringing together all threads of information, 
so as to establish a very fine starting point 
for the investigation necessary to any defense. 

In addition to the physical facts as estab- 
lished at the scene of the accident there have 
already been mentioned some other of the ele- 
ments which are peculiar to this type of pros- 
pective litigation. For instance, the barograph 
—the use of which will probably eventually 
be required on all aircraft—and which is now 
universally used by commercial aircraft, is an 
instrument which gives a very accurate pic- 
ture of what occurred at the field prior to 
and subsequent to the take-off on the flight 
in question. The barograph is ordinarily seated 
in the tail of the plane and usually is not 
destroyed, and thus the chart may be used 
as valuable evidence establishing the exercise 
of care on the part of the defendant aviation 
company—speaking of commercial transporta- 
tion—in the checking of the airplane in its 
contact with the control tower prior to de- 
parture, and in the character of the flight 
thereafter. 

For instance, in a case involving an accident 
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which occurred in December, 1942, near the 
City of Fairfield, Utah, in which a Western 
Air Lines plane crashed—a case in which Mr. 
Orr is interested—the barograph establishes 
that the plane, which had been flown into 
Salt Lake from Los Angeles, and was on its 
return trip at the time the accident occurred, 
was properly tested at the Salt Lake field be- 
tween the discharge of the incoming load and 
the time of its departure upon the outgoing 
trip. The barograph further establishes that 
following the take-off the plane, a Douglas 
DC3—made its regular scheduled ascent— 
that is, that for the time in miles traveled it 
had attained the correct gradual elevation and 
was at the altitude at which it should have 
been at the time the accident occurred. It is 
interesting also to note in this case that the 
accident began to occur at a time when the 
plane was traveling in its regular altitude of 
about 10,000 feet, at a place where there was 
not a mountain or obstruction of any kind 
within ten miles in one direction and fifteen 
miles in another. The plane had been observed 
to fly over the Fairfield airport within a few 
minutes before the crash occurred. It was a 
clear, cold night. One survivor was a lieuten- 
ant air pilot in the United States Marine 
Corps. From his testimony it would appear 
that something suddenly happened to the plane 
while it was otherwise on its normal course; 
that the engines speeded up momentarily, but 
the plane did not “stall”, as that word is tech- 
nically used; that the plane fell into a flat, 
skidding turn, in which it remained until it 
hit a comparatively flat plateau area. 

I point these facts out to you because it 
brings up again the question of whether or 
not the doctrine of res ipsa loquitur should 
apply. It is my belief that the doctrine should 
not apply because it cannot be said that we 
have yet progressed in the field of aviation to 
that point where, if the highest degree of care 
is exercised, planes do not fall. On the con- 
trary, it is my belief that, despite the excellent 
record of safety by commercial airplane com- 
panies in the transportation of passengers, we 
still must conclude that, even though the 
highest degree of care is used, there will occa- 
sionally be an airplane failure, resulting in 
injury to person, or damage to property, or 
both. It is perfectly true that in a large por- 
tion of the airplane cases wherein we have 
written decisions, the doctrine of res ipsa lo- 
quitur has been approved. However, there are 
two characteristics of those cases which should 
be noted. Either one or both exist in all of 
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the opinions which have fallen under by 
notice. In the first place, almost without ex- 
ception, these cases deal with situations where 
the airplane has come into collision with some 
other object, either another airplane, a tree, 
or a mountain. It may readily be admitted 
that, under the peculiar facts of these cases, 
the doctrine was probably correctly applied; 
that is to say, it is conceivable that the court 
should hold that where the highest degree of 
care is exercised, pilots do not fly planes into 
the sides of mountains, and that when they do 
the facts speak for themselves, to the effect 
that the highest degree of care was not exer- 
cised. The second characteristic noted in these 
cases is that the courts often have predicated 
their decision upon the fact that the airplane 
companies are common carriers, without con- 
sideration of whether or not elements essen- 
tial to the doctrine of res ipsa loquitur are 
present. They do not at all discuss the first es 
sential element of the doctrine, namely, 
whether or not commercial aviation has 
reached that point of perfection where the 
exercise of the highest degree of care es- 
tablishes a@ fortiori that there should be an 
absence of accidents. 

Before leaving this discussion I think it be- 
hooves me—since the. accident occurred in 
my section of the country—to add some ex- 
planation to the discussion of the $77,000 
case in which the army bomber cut the tail off 
of an American Air Lines DC3 commercial 
transport, causing the commercial plane to 
crash, killing all of its occupants. In the first 
place, as is true concerning many people who 
use air transportation, the annual ‘income of 
the deceased whose case was tried was proven 
beyond controversy to be $30,000 per year 
for at least ten years. He was a song writer 
of national repute, who had written many suc- 
cessful songs. The thing that is probably least 
understandable about the case is the decision 
to which the jury came. The case was tried 
before a judge who is a very fine gentleman, 
but who had only recently prior thereto come 
to the Superior Court Bench. He had spent a 
great many years in the administrative law 
field as Referee and Commissioner for the In- 
dustrial Accident Commission of the State 
of California. The problems involved were ex- 
tremely complex, as a result of which a new 
trial was granted. The Court permitted the 
army bomber pilot to testify concerning a 
rendevouz made the night before the accident. 
It appeared that the army bomber pilot and 
the co-pilot of the commercial plane had com- 
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mented upon the probability that they would 
both be in the neighborhood of Palm Springs 
or Indio, California, at about the same time 
and that, if such event occurred, they would 
salute one another in passing. There were 
many other things contributing, not only as an 
explanation of the verdict, but as an explana- 
tion of why the judgment had to be set aside 
and a new trial granted. 

Going back to the question of investiga- 
tion, there have been a considerable number 
of small accidents which are not those ordinar- 
ily thought of in discussing this subject. The 
mind ordinarily turns to large crash cases. 
There have been, and will continue to be, 
many cases involving minor injuries from 
which annoying litigation arises. For instance, 
about two years ago a claim arose concerning 
a woman who, in taking her seat in a plane 
ready to leave Los Angeles for Las Vegas, 
claimed that, in sitting down, she sprained 
her ankle. This at first seemed highly improb- 
able, but we finally concluded that the hat 
box or other bundles which she was carrying 
came in contact with the little release button 
on the side of the seat in such a way that, as 
she seated herself, the chair relaxed into the 
reclining position, thus throwing her suddenly 
backward in such a manner that her foot 
caught in the footrest under the seat ahead 
of her, thus producing a rather severe ankle 
sprain. The stewardess was not “accident con- 
scious”, as are most employees of other com- 
mon carriers, and, althbugh the claim of in- 
jury was reported as the passenger left the 
plane at Las Vegas, no effort was made to as- 
certain whether or not there were available, 
among the passengers, witnesses to the alleged 
accident. Therefore, when it became necessary 
to ascertain what had happened, we found an 
almost insurmountable difficulty occasioned 
by the widespread location of the witnesses 
about the country. This geographic distribu- 
tion, plus the fact that employees have not 
as yet been taught to secure the names of 
witnesses—even though the injury appears to 
be slight—causes a great deal of expense, be- 
cause each passenger on the passenger list 
must be separately interviewed. Since the in- 
cident was not called to their attention at the 
time, even those who have some “recollection” 
that there was an accident, are unable to give 
accurate details such as are desirable to truly 
evaluate the claim. 

There are a great many other interesting 
problems and cases which are arising from 
aviation, and particularly commercial air trav- 
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el, and there will be a great many more. 
However, it is long past the time for the 
termination of this Round Table, and I will 
not presume on your good nature to hold you 
longer. I merely would like to reiterate the 
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statement made earlier in my discussion, that 
in the investigation and preparation of cases 
involving airplane crashes, one is faced with 
the necessity of doing a very great amount of 
exacting work. 


Report of the Practice and Procedure Committee 


Wipur E. Benoy, Chairman 


rr committee on Practice and Procedure 
has been engaged in the study of the Rules 
of Civil Procedure for five years last past. The 
last two years of such study were spent with 
particular reference to the advisability and 
necessity of amending and supplementing 
each of the rules. During that time, the Ad- 
visory Committee on Rules for Civil Proce- 
dure in the District Courts, appointed by the 
Supreme Court of the United States, has been 
engaged in a study relative to revision of the 
rules. The preliminary draft of proposed 
amendments to the rules was printed and re- 
leased on May 15, 1944, and reached the 
chairman of your committee on the 22nd day 
of June, 1944. Copies were immediately dis- 
tributed by the chairman to members of the 
committee with an assignment to each mem- 
ber of the committee of certain designated 
rules for particular study. 


As the result of that study, your committee 
recommends the following disagreement with 
respect to the proposed amendments by the 
Advisory Committee and suggestions with res- 
pect to amendments and additions to certain 
of the rules with respect to which no recom- 
mendation has been made by the Advisory 
Committee. The members are referred to the 
preliminary draft of the proposed amendments, 
a copy of which may be obtained by address- 
ing Advisory Committee on Rules for Civil 
Procedure, Supreme Court of the United 
States Building, Washington 13, D. C. 


A number of the amendments, proposed by 
the Advisory Committee, are for clarification 
purposes only. Other of the rules have been 
changed with respect to content in several im- 
portant respects. The Advisory Committee it- 
self appears to have been divided on the 
amendments to several of the rules, has sub- 
mitted alternative proposals and has asked the 
Bar for recommendations as to which of the 
alternates should be adopted. 


Your committee recommends: 


GENERAL RECOMMENDATION 


While the Advisory Committee has had the 
proposed amendments under consideration for 
two years, its printed preliminary drafts were 
not available until the last of June, 1944. It 
is the judgment of the committee that suffi- 
cient time has not been afforded lawyers and 
judges for a study of the rules. It has been 
the announced intention of the committee to 
refer the proposed amendments to the Su- 
preme Court at an early date so that they can 
be filed with Congress on or before the open- 
ing day of its session in 1945. We recommend 
that the reference by the Advisory Committee 
to the Supreme Court be withheld until suffi- 
cient opportunity has been given to consider, 
before adoption, the proposed amendments 
and that the Advisory Committee consider ad- 
ditional proposed amendments to certain of 
the rules hereafter referred to. 

It is the direction of the committee that the 
chairman refer copies of this report to the 
Advisory Committee and each member thereof. 


RULE 6 
TIME 


Your committee, in its report for 1943, 
recommended an amendment to this rule so 
as to remove the possibility of recurrence of 
the harsh results indicated in Orange Theatre 
Corporation v. Amusement Corp., 130 F. (2d) 
185. Your committee’s suggested amendment 
has been taken care of in the proposed amend- 
ments to Rule 12. 





*Proceedings of the Insurance Section of the Ameri- 
can Bar Association at Chicago Meeting in 1943, pp. 
377 et seq. 

Insurance Counsel Journal for July, 1943, Vol X, 
No. 3, p. 66. 

(The reports of the Committees on Practice and 
Procedure of both the Insurance Section of the Ameri- 
can Bar Association and the International Association 
of Insurance Counsel for both the years 1943 and 
1944 are identical.) 
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The committee recommends Alternative 3, 
p. 32 
RULE 12 


DEFENSES AND OBJECTIONS, ETC. 


Your committee approves Alternative 1, 
p. 10. 

Your committee proposes an addition at 
page 13, line 112, to Alternative 1, or to such 
other Alternative as may be adopted, as fol- 
lows: 

“No pleadings containing redundant, im- 
material, impertinent or scandalous mat- 
ter shall be read or submitted to the jury, 
either as a part of the charge or otherwise, 
whether or not a motion to strike such mat- 
ter has been filed or passed upon.” 


RuLE 14 
THIRD PARTY PRACTICE 


The committee disapproves of the proposed 
amendment. The matters of venue and juris- 
diction are not clarified and the questions 
will recur under the proposed amendment, as 
to whether or not the third party defendant 
may be brought into the case if he be not 
found within the jurisdiction of the court or is 
subject to the court’s jurisdiction if an inde- 
pendent action were brought. The same dis- 
agreements with reference to “ancillary juris- 
diction” are possible as under the present 
Rule.’ 

As proposed, the Rule would give promise 
of bringing into a plaintiff’s case, in lines 24 
to 28, issues which ought not to be presented 
as against him. We recommend, in order to 
maintain the status in tort actions in those 
states where contribution in tort exists and 
wherein a defendant is given, by local law, the 
right to vouch in other joint tort-feasors, and, 
in order to maintain rights arising in contract 





All such references are to the Preliminary Draft of 
the Proposed Amendments, published by the Advis- 
ory Committee of the Supreme Court in May, 1944. 


*See addresses of Alexander Holtzoff, Report of 
Proceedings of Section of Insurance Law, American 
Bar Association, Detroit Meeting in 1942, p. 265. 

Address of L. J. Carey, the same report and meet- 
ing, p. 272. 

Address of George J. Cooper, Report of Proceed- 
ings, Section of Insurance Law, American Bar Asso- 
ciation, Chicago Meeting for 1943, p. 291. 

Address by Lon Hocker, Jr., Insurance Counsel 
Journal, October, 1943, Vol X, No. 4, p. 43. 

Address by Robert P. Hobson, Insurance Counsel 
Journal, October, 1943, Vol. X, No. 4, p. 45. 

Address by John A. Kluwin, Insurance Counsel 
Journal, October, 1941, Vol VIII, No. 4, p. 35. 
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cases, the following amended Rule 14 in lieu 
of both the original and the proposed amend- 
ment: 

“RULE 14—Parties Jointly or Concurrent- 
ly Liable. Before the service of his answer, 
a defendant may move ex parte or, after 
the service of his answer, on notice to the 
plaintiff, for leave to bring in and make a 
co-defendant any person or persons who 
may be jointly or concurrently liable in tort 
to the plaintiff or as against whom the de- 
fendant may have a right of contribution, 
and any person who may, on contract, be 
jointly or severally liable or as against 
whom a defendant has the right of contri- 
bution on contract. If the motion is granted 
and the summons and complaint are served, 
the person so served shall be known as a 
co-defendant and shall make his defenses as 
to such claim as provided in Rule 12 and 
his counter claims and cross claims against 
the defendant as provided in Rule 13. The 
co-defendant may assert against the plain- 
tiff any defenses which the defendant has 
to the plaintiffs claim.” 

In the event it is determined to adopt the 
proposed revision, we suggest: 

(1) Clarification of the question of juris- 
diction by amendment as follows: Change the 
period in line 8, page 27, to a comma, and 
add: 

“provided that such person, not a party to 
the action, may be found within the juris- 
diction of the court and an independent ac- 
tion brought against him by the defendant 
would be cognizable in the district in which 
such action is filed.” 

(2) In lines 7 and 8 and 41 and 42, “who 
is or may be liable to him”, is indefinite. 
Does this mean primarily liable, secondarily 
liable, contingently liable or conditionally lia- 
ble? The phraseology should be made clear 
so that it may be determined who can or can- 
not be brought within the confines of the rule. 


Rute 30 


DEPOSITIONS UPON ORAL 
EXAMINATION 


In our report to the Association in 1943, we 
pointed out several defects in the existing 
Rules, particularly Rule 34. This defect was 
the result of constructions of the Rule which 
permitted a court. to order produced, for in- 
spection and for copying, confidential investi- 
gation files procured by a party or his at- 
torney in connection with his investigation of 








Page 34 


a claim and preparation for the trial of an 
action. Other courts took the opposite view. 
This matter was given extensive consideration 
and several very comprehensive papers were 
prepared in connection therewith. 

The proposed amendments to Rule 34, refer 
to the “applicable protective orders mentioned 
in Rule 30(b)” and the protection accorded 
is with respect to both the discovery and pro- 
duction of documents under Rule 34 and de- 
positions upon oral examination under Rule 
30. 

The protective orders referred to (page 43, 
lines 14 to 17) provide that the court may 
limit both the inspection of documents and 
the taking of depositions on oral examination 
so that: 

“* * * certain matters shall not be inquired 
into, or that the scope of examinations shall 
be limited to certain matters, or that desig- 
nated restrictions be imposed upon inquiry 
into papers and documents prepared or ob- 
tained by the adverse party in the prepara- 
tion of the case for trial * * *” (New mat- 
ter proposed is in italics.) 

This proposal does not offer the correction 
which the committee sought. This proposal 
leaves it to the discretion, arbitrary or other- 
wise, of a District Court as to whether state- 
ments of witnesses and medical reports of ex- 

 aminations of the parties, and other investiga- 
tion procured, and preparations for trial be 
ordered disclosed to the opposing side. This 
new matter in Rule 30 also ties in with thé 
new matter in Rule 33, Interrogatories to 
Parties. 

The proposed amendment to Rule 30 does 
not, most decisively, cover the amendments 
sought by the committee to Rule 34. The 
proposed rule invites an extension of the con- 
struction given Rule 34 by a few courts; and 
invites an extension of fraud and perjury in 
an effort to avoid the effect of statements 
which may be so ordered to be disclosed. 


RULE 34 
DISCOVERY AND PRODUCTION 
OF DOCUMENTS, ETC. 


(A) In order to properly give the necessary 
relief, we suggest the deletion of lines 11 and 
12, page 48, of the proposed rule and the in- 
sertion, after the word “control”, in the 14th 
line, the following: 

“provided the same would be legally ad- 

missible in evidence in the action for any 
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purpose other than solely as an admission 

or as an impeachment of the witness, and” 

At the conclusion of line 24, insert another 
paragraph reading as follows: 

“The term ‘privileged’, as used in this rule, 
shall be deemed to include the results of 
any investigation made by any party to an 
action or anyone on his behalf, for the pur- 
pose of ascertaining any facts material to 
said action or for the purpose of prepara- 
tion for trial thereof; and shall also be 
deemed to include any communication be- 
tween any party or his agent, and the at- 
torney for such party.’” 

(B) Autopsy. No provision is nie in any 
of the rules for an autopsy where, by substan- 
tive law, a party is entitled to the same. 
An insurance company entitled, by contract, 
to autopsy is now required to go into a state 
court to enforce such right even though an 
action on the policy be pending in a Federal 
Court. The following addition to Rule 34 is 
suggested in order to cure the defect: 

In line 22, page 48, change the period to a 
semi-colon and insert before the last sen- 
tence contained in the proposed revision, the 
following: 

“or (3) order any party to permit the dis- 

interment, dissection of any human body 

and the chemical, microscopical and bac- 
teriological examination of said body and 
the removal of any tissue or organ of said 
body for examination and study for the pur- 
pose of discovering the exact cause of death 
of said deceased person and preserving all 
evidence secured as a result of the above.” 

While no suggestions for amendment to 
Rule 35, Physical and Mental Examination 
of Persons, have been made, the above sug- 
gested rule might be attached to existing Rule 
35 as paragraph (3). 


RuLE 49 
SPECIAL VERDICTS AND 
INTERROGATORIES 
In our report to the last annual meeting of 





“See address of Charles E. Pledger, Jr., Report of 
Proceedings of Section of Insurance Law, Philadel- 
phia Meeting for 1940, p. 226. 

Address of Martin Conboy, Report of Proceedings, 
Section of Insurance Law, The American Bar Asso- 
ciation, Indianapolis Meeting for 1941, p. 144. 

Address of Walter O. Schell, Report of Proceed- 
ings, Section of Insurance Law of American Bar 
Association at the Detroit Meeting, for 1943, p. 278. 
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this body,’ we called attention to the fact that 
Rule 49(b) provides that the court “may” 
submit to the jury, together with appropriate 
forms for a general verdict, written interrog- 
atories upon one or more issues of fact, the 
decision of which is necessary to a verdict.” 
We recommend that the word “may”, in 
this connection, be changed to “shall”. The 
purpose of interrogatories, in connection with 
a general verdict, is to give to either party 
the right to demand, uninfluenced by the ac- 
tion of the court, an answer upon a controlling 
issue of fact without regard to the general ver- 
dict. For a court to deny the right to submit 
interrogatories on controlling issues of fact 
to a jury when a general verdict is rendered, 
amounts to denying the due process of law, 
since the jury is the sole judges of the facts 
and may, and often do, misapply the court’s 
instructions as to the law. We suggest the fol- 
lowing amendment to Rule 49(b): 
“The court, upon its own motion may or 
upon request of a party, shall submit to the 
jury, together with appropriate forms for 
a general verdict, written interrogatories 
upon controlling issues of fact, the decision 
of which is necessary to a verdict.” 


Rute 50 


MOTION FOR A DIRECTED VERDICT: 
AND FOR JUDGMENT 


This Rule gives a party the right, at the 
close of all the evidence, to move to have the 
verdict and any judgment entered thereon, set 
aside and to have judgment entered in ac- 
cordance with his motion made during the 
trial for a directed verdict. The procedure is 
then prescribed as to what shall happen in 
connection with that motion. The rule then 
provides (lines 29 to 34): 

“Tf, after verdict, a party does not make a 

motion for judgment, the court’s failure 

within twenty days after the return of the 
verdict to order judgment in conformity 
with the motion for a directed verdict is 

equivalent of a denial of a motion for a 

directed verdict and of a motion for judg- 

ment.” 

The latter quoted section appears to be 
entirely inconsistent with the former and we 
suggest the substitution in lieu thereof the 
following: 

“If no motion is filed by the party for judg- 

"See footnote 1. 

"See address of Wilbur E. Benoy, Insurance Coun- 
sel Journal, October 1941, Vol. VIII, No. 4, p. 21. 
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ment within ten days after the close of all 

the evidence, such party shall be deemed 

to have abandoned his right to file such 
motion.” 

Even if the non-conformist portion of the 
section is retained, it certainly should be re- 
worded as it is not in accordance with justice 
to provide that the inaction of a court on 
any matter before it for decision should be 
considered a judgment for or against either 
party. 


RULE 52 


FINDINGS BY THE COURT 


Lines 20 to 21, page 58, require findings 
of facts to be filed contemporaneously with 
the memorandum or opinion of the court. 

This is an unworkable provision, inasmuch 
as the Federal Courts have found it conven- 
ient, if not necessary, to refer the preparation 
of findings of facts and conclusions of law to 
counsel for the prevailing party, giving the 
losing party an opportunity to either criticize 
the findings prepared by counsel for the pre- 
vailing party or propose counter findings. The 
provision will be evaded by the courts by fail- 
ing to “file” the opinion or memorandum until 
the matter of preparation of findings of facts 
and conclusions of law are referred to counsel 
in this manner. No rule should be enacted 
when it may be readily seen in advance that 
its violation will be more frequent than its 
observance. 


RuLeE 54 
JUDGMENTS: COSTS 


The proposed amendment seems inadequate 
and we suggest that in line 22 the period be 
changed to a semi-colon and the following 
new matter be immediately inserted: 

“in the entry of any order or orders or 
other form or forms of decision, however 
designated, as to one or more or all of such 
claims before entry of a judgment or judg- 
ments adjudicating all such claims shall not 
terminate the action as to any such claims; 
and such order or orders, decision or de- 
cisions shall be subject to revision at any 
time prior to the entry of a judgment or 
judgments adjudicating all such claims.” 


RuLeE 56 
SUMMARY JUDGMENT 


The proposed amendment is disapproved. 
In lines 12 and 13, page 66, it is provided 
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that the plaintiff, or a cross petitioner, a¢ any 
time after the commencement of the action, 
may move for summary judgment. This rule 
is manifestly unfair to a defendant. It gives 
the opportunity, before the filing of an answer 
is required and before counsel may become 
sufficiently acquainted with a complicated 
case, to immediately move for summary judg- 
ment in his favor. He may have secured, in 
advance of the filing of the suit, all the affi- 
davits. he needs. Ten days is not “ample” 
time. The court may or may not protect him, 
depending upon the particular attitude, whims 
and caprices of the particular judge presiding. 

The suggested change made “in the in- 
terests of more expeditious litigation” may, if 
the change is made, be at the expense of jus- 
tice to the defendant litigant. The defendant 
should, at least, have opportunity, for the 
preparation of his case, the same length of 
time as he is entitled to prepare and file his 
answer. In our judgment, the rule needs no 
amendment. The court has’ full power to pro- 
tect against delays by speedily passing upon 
any motions which may be filed. 


RuLE 58 
ENTRY OF JUDGMENT 


Your committee, In tts annual report sub- 
mitted in 1943," also recommended that this 
rule be so amended as to provide for the entry 
of judgment only after motions, whether for 
new trial, for judgment on the evidence, or 
otherwise, be disposed of, so that when one 
desires to take an appeal he will not be em- 
barassed and hampered by questions not dis- 
posed of. Its results are well illustrated in 
the case of Leishman v. Associated Wholesale 
Electric Co., 318 U.S. 203. 

We are not unmindful of the line of cases 
construing 28 USCA, §230, holding that the 
seasonable filing of a motion for new trial, or 
a motion to vacate, amend or modify a judg- 
ment seasonably made, tolls the time for fil- 
ing an appeal until such motions are disposed 
of. That construction rests upon a construc- 
tion of the statute providing that the applica- 
tion for appeal must be made within three 
months “after the entry of such judgment or 
decree”. The construction is quite liberal and, 
in view of the intervention of the rules, may 
be modified at any time. Precedents are being 
daily upset. The rule should be specific and 
the rights of litigants should not depend upon 
construction. 





"See footnote 1. 
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We submit that all questions should be 
disposed of before the final judgment is en- 
tered. 

We recognize that a change in this rule will 
require extensive changes in other rules but 
now is a better time to do it than later. 


RULE 59 
NEW TRIALS 


Rule 59(a) should specify, both in actions 
at law and suits in equity, the causes for which 
a new trial may be granted. 


Rute 71-A 


CONDEMNATION OF THE PROPERTY 
FOR PUBLIC USE 


The rule is disapproved by this committee. 

It fails to provide due process to owners of 
property and lein holders therein. The right 
to appropriate and the time when property 
may be possessed is, of course, fixed by sta- 
tute. The rule requires no more than “one of 
the owners or parties in interest” to be named 
as defendants even though numerous parcels 
or tracts of land be included in the same pro- 
ceeding; it requires no showing on the part of 
the condemner as to any efforts to locate par- 
ties who may be designated as “Unknown 
Owners”; it attempts to permit service by 
publication upon such “Unknown Owners”; 
it purports to preclude such unknown owners 
from raising any question as to the value of 
the property in the event they do not appear 
and defend; it authorizes such procedure with- 
out notifying mortgagor or other lein holders 
who may or may not be notified by the record 
title owner, assuming that he be made a party, 
permitting such property to be disposed of 
without.notice to the lien holder at less than 
the amount of his lien; it provides for the 
required answer within twenty days even as 
against those who may not have received the 
notice and for default judgment if they do 
not appear within twenty days. 


The foregoing defects and objections ap- 
pear upon the face of the rule. The com- 
mittee has not had the time to investigate the 
validity of claims made by proponents of the 
rule nor objections made by opponents to it, 
of which there appear to be many. The patent 
defects and insufficiencies appearing upon the 
face of the rule indicate that the rule should 
not be approved in its present form. 
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RuLeE 73 


APPEAL TO A CIRCUIT COURT 
OF APPEALS 


The Alternative Rule, page 96, is approved 
by this Committee. 


RULE 77 
DISTRICT COURTS AND CLERKS 


Lines 2 to 4 are disapproved for the rea- 
sons noted under Rule 58. This Rule should 
be amended by eliminating lines 2 to 4 in- 
clusive, and substituting in place thereof: 

“The time to appeal shall start with the 

entry of a judgment, unless a motion to 

vacate and set aside the judgment or for 

a new trial be filed within the time pro- 

vided by Rule 59(b), in which event the 

time to appeal shall start from the entry of 
the order overruling such motions.” 

The inclusion of this matter into the rule, 
whether the procedure discussed under Rule 
58 be adopted or not, makes specific the time 
at which the appeal begins to run. It adopts 
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the procedure specifically approved by the 
Supreme Court in Leishman v. Associated 
Wholesale Electric Co., 318 U.S. 203. The 
adoption of this suggestion together with the 
construction of 28 USCA, §230, by the Su- 
preme Court and Circuit Courts of Appeal, 
referred to in Note 3 of that decision, will 
make certain when the time for appeal begins 
to run. 
The Alternative Rule proposed at page 108 
is disapproved. 
Respectfully submitted, 
Wizzsur E. Benoy, Chairman 
Columbus, Ohio 

GrorcE J. Cooper, Detroit, Mich. 

Morris E. WHITE, Tampa, Fla. 

Davip J. Kapyx, Chicago, IIl. 

G. L. Reeves, Tampa, Fla. 

JouHN D. RANDALL, Cedar Rapids, Iowa 

LEE J. Scroccre, Detroit, Mich. 

Wayne E. SticutTer, Toledo, Ohio 

BENNETT O. Knupson, Albert Lea, Minn. 

JoserH H. Hrnsuaw, Chicago, IIl. 

CLARENCE W. HeEyL, Ex-Officio 

Peoria, Ill. 


OPEN FORUM 
Practice and Procedure 
Chairman: WitBur E. BENoy, Attorney, 2910 A.1.U. Citadel, Columbus, Ohio 
DISCUSSION LEADERS 


J. H. Hinsnaw, Attorney, 
Chicago, Ill. 


Joun D. RANDALL, Attorney, 
Cedar Rapids, Iowa 


meeting of the Practice and Procedure 
Committee of the International Associa- 
tion of Insurance Counsel was called to order 
at the Edgewater Beach Hotel, Chicago, Tli- 
nois, Friday afternoon, September 8, 1944, at 
2:20 p.m., Mr. Wilbur E. Benoy, presiding. 

CHAIRMAN BENOY: Gentlemen, we are 
going to proceed. 

Our first address that was set on the pro- 
gram was the Proposed Amendments to Rule 
14. Mr. Cooper has been disabled this sum- 
mer and he wrote me after the program was 
printed that he was going to be unable to be 
here. So we have a substitute on that rule. 

I think we will proceed with Rule 34, which 
I have asked Mr. Hinshaw to discuss and 


Wayne E. Sticuter, Attorney, 
Toledo, Ohio 


G. L. Reeves, Attorney, 
Tampa, Fla. 


Bennett O. Knupson, Attorney 
Albert Lea, Minn. 


which he is now prepared to do. If you care 
to proceed, Mr. Hinshaw, we will be glad to 
listen to you. 

(Thereupon Mr. J. H. Hinshaw of Chicago, 
Mr. Wayne Stitcher of Toledo and Mr. W. E. 
Benoy of Columbus, read papers which are 
reproduced elsewhere in this issue, after which 
the Round Table was opened up for a dis- 
cussion of various of the Rules and the dis- 
cussion proceeded.) 

CHAIRMAN BENOY: There are five dif- 
ferent rules here which the Committee has 
selected as worthy of your attention. The 
first will be Rule 34, and I will ask Mr. Hin- 
shaw to conduct that discussion. 
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(Discussion by Mr. Hinshaw, page 45.) 

MR. HINSHAW: Gentlemen, you have 
heard my discussion. If anybody else wants 
to talk about it, I will be glad to hear from 
them. 

MEMBER: Mr. Hinshaw, in the four 
cases you discussed, was it not held in at least 
one, if not more, of those cases that, where the 
statements were taken either by counsel or 
under the direction of counsel, they were in 
fact private communications and could not 
be required to be produced? 

MR. HINSHAW: In the four cases I re- 
ferred to, that is true. 

MEMBER: That was the holding in each 
one. 

MR. HINSHAW: That is substantially the 
holding in each one of the four. 

MEMBER: Why cannot it be said this one 
case is completely out of harmony with the 
others? Our courts in south Texas are not fol- 
lowing that. 

MR. HINSHAW: I am sorry that I don’t 
practice in Texas. The trouble is that in our 
district they are holding it the other way. 
That is what makes me interested. 

MEMBER: Mr. Hinshaw, in the district 
court of the western part of Virginia, in a 
case which I was defending for the Norfolk 
& Western Railway, the court entered an 
order that required that the records and all 
information and data, including statements of 
witnesses, be made available for the plaintiff. 
Now it so happened in that particular case, 
it was a rule of the railroad, that the prelim- 
inary statements are taken by an employee. 
For instance, in this case the statements were 
taken by a trainman, who was thoroughly 
untrained in the taking of statements. Many 
times those statements would be inaccurate, 
as you would expect, taken by an untrained 
person. Well, now, we were confronted with a 
pretty serious situation. It so happened, that 
the case was disposed of by a certain motion 
before we had to actually disclose it. But if 
the opposing counsel had pursued it, it might 
have been a matter of very serious conse- 
quences. I rather thought at the time that the 
judge was wrong in the extent to which he 
went. But certainly in that case he entered 
an order which would have opened up our 
files as far as the railroad, in this particular 
case, was concerned, which was something far 
from what we desired to do. 

I was interested in your statement there. 
For instance, one of the safeguards is that 
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you can use now statements of witnesses to 
contradict those witnesses when they testify. 
Whereas, if you permit them to read those 
statements before trial they can make certain 
adjustments. 


CHAIRMAN BENOY: Are there any fur- 
ther questions you want to ask Mr. Hinshaw? 
If not, we will go to Rule 56, Mr. Stichter. 
He will take charge of any questions you wish 
to ask of him. 

(Discussion by Mr. Stichter, page 47.) 


MR. STICHTER: Are there any questions 
about the proposed amendments to Rule 56 


on Summary Judgments? 

CHAIRMAN BENOY: I would like to ask 
one. What is a summary judgment? The case 
you illustrated wasn’t very summary. 

MR. STICHTER: Well, the rule says, “A 
person may file notice for summary judgment 
with or without supporting affidavits.” The 
court then will examine the pleadings, depo- 
sitions, any admissions on file and the affi- 
davits of any that have been filed in support 
of the motion for summary judgment or op- 
posed to the motion for summary judgment 
and if on consideration of all of those he is of 
the opinion there is no genuine issue as to any 
material fact in the case, he can render judg- 
ment in favor of the moving party. The mat- 
ters to be considered by the court are very 
similar to what a court would consider on a 
motion for a directed verdict, except, of 
course, that he may consider the pleadings 
that are on file and affidavits which are, of 
course, not evidence. But if a person would 
be entitled to a directed verdict in his favor 
upon the close of a case, then have that same 
evidence appear in his depositions or in his 
affidavits, he would be entitled to summary 
judgment. The summary judgment process is 
to enable the court to render the judgment 
summarily where the facts are not genuinely 
in dispute and that appears upon the record 
consisting of the pleadings, depositions and 
affidavits. 

MEMBER: Does that apply to an unliqui- 
dated claim as well as to a liquidated? 

MR. STICHTER: Yes. Now the courts 
have rendered summary judgment in cases in 
which the pleadings filed make an issue, where 
the court can determine from depositions and 
affidavits on file that the issue tendered by 
the pleadings is not a real issue, is not bona 
fide, and can render summary judgment if 
they find there really is no genuine issue, al- 
though there may appear to be one from the 
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pleadings. That, of course, is discussing gener- 
ally the rule on summary judgments and we 
are more interested in the question of these 
proposed amendments as to the rule on sum- 
mary judgments. 


Are there further questions? 


CHAIRMAN BENOY: What appears to 
be the necessity for the amendments that are 
proposed? 

MR. STICHTER: Well, the Advisory 
Committee said in the notes that the first 
amendment is to give the plaintiff the same 
right that the defendant has. The defendant 
has the right under subdivision (b) of the 
rule to file motion for the summary judgment 
at any time while the plaintiff under the 
rule has the right to file motion for summary 
judgment only after an answer has been filed. 
As the Advisory Committee said, there are 
cases in which the defendant files dilatory 
motions and weeks and months may elapse be- 
fore he files his answer and the plaintiff sits 
by helpless to file a motion for summary judg- 
ment. 

MEMBER: Is there any other remedy to 
that? 

MR. STICHTER: I think there is. The 
court may deal with motions which are not 
bona fide. If the answer isn’t filed promptly 
because the motion is well taken and granted, 
why there should be that delay. It is no fault 
of the defendant. 

MR. HINSHAW: Isn’t that an indictment 
of the court more than anything else? If the 
court thinks the delay isn’t proper, he has 
the authority to stop it. 

MR. STICHTER: But to compel the de- 
fendant to come in and show within ten days 
that he has defense whereas the rules give 
him 20 days in which to prepare a formal 
answer is certainly working a great injustice 
upon the defendant. Under the proposed rule 
the plaintiff can file a complaint and with his 
complaint file a petition for summary judg- 
ment and set down a hearing for ten days and 
the judge may or may not postpone the hear- 
ing. He has the right under subdivision (f) 
to grant a continuance but he doesn’t have to. 
Witnesses may be in distant parts of the coun- 
try. It would probably take the lawyer ten 
days in many of the cases to find out what 
it is all about, let alone being prepared to 
come in with affidavits and depositions to 
prove that he has a real defense. 

MEMBER: Shouldn’t the court be able to 
protect the defendant from undue hardship 
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in such a case and wouldn’t it be reasonable 
to anticipate in most situations that the court 
would protect the defendant from undue hard- 
ship? 

MR. STICHTER: I think it is reasonable 
to suppose that in most cases the court would 
protect the defendant from undue hardship 
but there are a minority of cases in which the 
defendant is going to suffer. 


MR. HINSHAW: Mr. Chairman, I think 
that counsel’s answer just turned the other 
way round is the complete answer to that— 
wouldn’t the court protect the plaintiff from 
undue hardship? He has twenty days, if he 
doesn’t put up his answer he can give a 
judgment if he wants to. He doesn’t have to 
allow delays and delays if he doesn’t want 
to or if they are not proper. 

CHAIRMAN BENOY: Are there any more 
questions on this rule? If not, we are closing 
the session on that. 

Now as to Rule 14, Third Party Defendant, 
or Third Party Plaintiff, is there any dis- 
cussion on that? 

(Discussion by Mr. Benoy, page 43.) 


MEMBER: I think you mentioned the 
matter of trying these cases to a jury, and 
suppose you have a third party defendant 
brought in. You have no equitable issues at 
all, nothing but law questions. How compli- 
cated does that have to come before the right 
to jury trial goes out the window? 

CHAIRMAN BENOY: I don’t say that it 
does go out the window. 

MEMBER: No matter how complicated 
that would become? 

CHAIRMAN BENOY: That is right. How 
could you take that away under the Con- 
stitution? 

MEMBER: I think there was a common 
law rule that where you had multiple parties 
to a certain extent, that it became an equity 
case. 

CHAIRMAN BENOY: I haven’t an illus- 
tration to give you on it one way or the other. 
Has anybody else an answer to that query? 

MEMBER: If the issues became unduly 
complicated, wouldn’t it become impossible 
for the court to grant separate trial as to sep- 
arate issues and handle the matter of com- 
plication of issues by separate trials? 

CHAIRMAN BENOY: Mr. Hinshaw has 
the discussion in answer to your question. 

MR. HINSHAW: The court has the right 
to grant severance on proper motion. He can 
separate them if he wants to. If he doesn’t 
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want to, then you are up against it. It is not 
granted under Rule 14 but there is another 
rule under which that is taken care of. 

Are there any other questions? Have any 
of you had any experience following this 
third party practice? 

MR. STICHTER: I have had it brought 
in on me. 

CHAIRMAN BENOY: With what result? 

MR. STICHTER: I got my party dis- 
missed. 


CHAIRMAN BENOY: Has anyone else 
had it? What have you found out, Van Als- 
burg? 

MR. VAN ALSBURG: It worked out all 
right in that case. 

CHAIRMAN BENOY: You brought it in? 

MR. VAN ALSBURG: Yes. We had quite 
a dispute on it originally on the question of 
whether it involved the same accident—it 
happened to be accident case—or whether 
there were separate accidents, but the court 
considered it as one and permitted the other 
to be added. 

MR. STICHTER: Mr. Benoy, I had a 
case in which a passenger in a truck was ser- 
iously injured in a collision with an automo- 
bile and the passenger brought suit against 
the driver of the automobile and the driver 
of the other car tried to bring in the truck 
operator and tried to force the truck com- 
pany onto the plaintiff as the defendant. 
In our state, Ohio, there is no contribu- 
tion between joint tort feasance. For that 
reason, I was able to have my defendant dis- 
missed from the case because the plaintiff 
didn’t seem to be at all interested in pursuing 
my defendant and the court held that the de- 
fendant had no right to force another defen- 
dant upon the plaintiff. 

MEMBER: In an Iowa case, where the 
plaintiff sued the driver of the car in which 
he was riding, which involved the guest sta- 
tute, of course, and the driver of the other 
car, the Supreme Court granted separate trials 
for the reason that the issues were different 
and they didn’t allow them to be tried to- 
gether. 

CHAIRMAN BENOY: That is a state 
case. Did you have the same rule out there 
as this rule? 

MEMBER: Now they have adopted new 
rules in Iowa to allow bringing them in. I 
don’t know whether the new rules would 
change that or not. They said definitely in 
that case they couldn’t sue both in the same 
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action because the issues were different, and 
they granted separate trials. 

MEMBER: Judge Scott in the Federal 
Court held the other way before that de- 
cision. 

MEMBER: Now the new Iowa rules they 
have adopted, if that makes any difference, 
I don’t know. That is the trouble, they are 
always changing things to make them com- 
plicated for us. 

MR. HINSHAW: I might state an experi- 
ence we had where the plaintiff sued our 
client and we defended it and asked leave to 
make another party defendant and to enter 
a counter-claim. So that A sued B, our client, 
and B sued C. A wasn’t interested in C be- 
cause he was a friend of his. But we were 
entitled to have the damages decided in the 
same action because the action was the same 
all the way through and the jury couldn’t 
give a verdict against ‘B because they thought 
B had a good cause of action against C. They 
found us not guilty because they thought we 
had a good claim against C. 

CHAIRMAN BENOY: Any further ques- 
tions? If not, let’s pass on to the next one. 

The next is Rules 58 and 77. They didn’t 
revise Rule 58 but they did revise Rule 77. 

MR. STICHTER: The only proposed 
change to Rule 58 regarding entry of judg- 
ment is in the sentence reading, “When the 
court directs the entry of a judgment that a 
party recover only money or costs or that 
there be no recovery, the clerk shall enter 
judgment forthwith.” The proposal is to 
amend that by striking out the words “the 
entry of a judgment,” and the words, “there 
be no recovery,” and the insertion of the 
words, instead of “there be no recovery,” the 
words, “all relief be denied.” So that sen- 
tence would read: “When the court directs 
that a party recover only money or costs or 
that all relief be denied, the clerks shall enter 
judgment.” 

In this case, the court doesn’t direct the 
entry of a judgment. He just simply directs 
that the party recover money or costs, that 
all relief be denied and the clerk shall enter 
judgment forthwith. This is a case, you see, 
where the relief prayed for may not ask for 
recovery of anything, so it is thought advis- 
able to strike out the words, “there be no 
recovery,” and in lieu thereof say, “all re- 
lief be denied.” 

Then there is this further change. They 
propose another sentence to be added to the 
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bottom of Rule 58—“The entry of the judg- 
ment shall not be delayed for the taxing of 
cost.” That would not seem to be of any great 
importance. 


CHAIRMAN BENOY: The one we are 
directing our attention to is this, “Unless the 
court otherwise directs, judgment upon the 
verdict of a jury shall be entered forthwith 
by the clerk.” 


MR. STICHTER: There is no proposed 
change in that. It is automatic and the time 
of appeal runs from that instant. The Com- 
mittee is recommending that those rules be 
revised so that the time for appeal run after 
motion for new trial or motion for judgment 
is over-ruled, so as to get all questions dis- 
posed of before the time for appeal expires. 
That is the practice that we have in Ohio and 
it has worked very fine. Here the rules speci- 
fically recognize motions for new trials, mo- 
tions for judgment notwithstanding the ver- 
dict, and several other character of judg- 
ments, but that rule clamps down on you and 
says that the court may take any old time 
that he wants to dispose of your motions, but 
the time of your appeal runs from the date 
of the verdict, unless the court otherwise 
directs. 

CHAIRMAN BENOY: No, sir, it runs 
absolutely. That is, where your verdict is 
entered, where you have a verdict by the jury. 
Of course, there is an exception to it. You 
mean unless the court otherwise directs? 

MR. STICHTER: Yes. 

MEMBER: I think there has been a de- 
cision on that by the Supreme Court to the 
effect that rule must be read with the general 
rules as to appeals and the time begins to 
run after the court passes upon the motion 
for due trial. 

CHAIRMAN BENOY: That is the Leisch- 
man case? That is the case that Mr. Hocker 
tried and discussed here last year. 

MEMBER: I remember that discussion, 
too, and I found a case to that effect. 

CHAIRMAN BENOY: I wish you would 
supply it if you can. In other words, it is 
up to the discretion of the court whether or 
not he will hold up judgment upon the ver- 
dict of the jury. 

MR. STICHTER: Rule 77 reads that “the 
time for appeal shall start from the entry of 
a judgment.” That is a proposed rule, amend- 
ment to 77. 

MEMBER: Read that rule again. As I re- 
call it, the decision that had to be construed 
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along with the general right of appeal pro- 
vided for 90 days. 

MEMBER: Mr. Benoy, in that same con- 
nection, we have a local rule under which our 
clerk is prohibited from entering judgments. 
Right of entry of judgment is reserved by the 
court and the court has uniformly entered 
judgment in all instances. Sometimes he de- 
lays several days after the verdict is entered 
before judgment is entered. 

CHAIRMAN BENOY: It is his manda- 
tory duty to enter the judgment as soon as 
the verdict comes in. 

MR. STICHTER: Unless the court other- 
wise directs. 

MR. HINSHAW: That rule is correct. 

CHAIRMAN BENOY: Suppose he does- 
n’t direct that, which is not in his assumption 
at all? 

MR. STICHTER: He has a local rule. The 
court adheres to the local rule and that is 
otherwise directing, don’t you think? 

CHAIRMAN BENOY: Is that Federal 
practice or state practice? 

MEMBER: That is in the Federal prac- 
tice. 

CHAIRMAN BENOY: In other words, it 
is illustrative of what we have run into in 
this whole study, that you may have one 
practice in one jurisdiction and another in 
another. So if we are going to have rules for 
direction of the Federal court, let’s have them 
all alike. Isn’t that correct? 

MR. STICHTER: It would certainly seem 
to be very advisable to delay entry of judg- 
ment until motion of new trial is passed upon. 
I have had no adverse experience myself with 
it but I know the possibilities there and it was 
demonstrated in the Leischman case. 

CHAIRMAN BENOY: All right, we will 
now go to the next. I asked Mr. Hobson to 
come in and take care of that. He seemed 
to know a lot about it. That is 71(a)—Con- 
demnations. Mr. Heyl, will you take up that 
Rule 71(a)? 

MR. HEYL: I don’t know enough about it 
to discuss it excepting what Mr. Hobson told 
me. I read it, is all. It is a very complicated 
rule and I thought he was going to discuss it. 

CHAIRMAN BENOY: The point that has 
been made is, that is the same rule with refer- 
ence to condemnation of which we are speak- 
ing, which has been before Congress for adop- 
tion on three different occasions, embodied in 
House Bill 7274, House Resolution 2617, and 
Senate Bill 975. They were known as the Dive 
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Bombing Bills. It permits the Government to 
move in and take possession of the property 
without any search of title whatsoever, giving 
apparent ownership as to one property and 
taking the whole number of properties in- 
volved within the condemnation suit without 
further notice. Of course, it affects insurance 
companies by the fact that insurance com- 
panies have investments. I am not able to 
discuss it any further. Has anybody made a 
study of it at all? If so, are you willing to 
discuss it? 

Well, that is that, I guess. Any other rules 
that any members of the Committee would 
like to discuss? 

MEMBER: Mr. Chairman, in connection 
with the report, it seems to me there should be 
some revisions to avoid conflict recommenda- 
tions made by Mr. Hinshaw and Mr. Stichter 
and the time of the report. 

MR. SLAYTON (Ga.): Mr. Chairman, 
are you all over that Rule 59? 

CHAIRMAN BENOY: Would you like to 
say something about that, Governor? 

MR. SLAYTON: I would like to ask a 
question. Instead of having that read “re- 
hearings of chancery?”, why would the per- 
son have the right to make a motion for a 
new trial if the judge has clearly indicated he 
has shown an error in his judgment? It said 
an action tried without a jury. Now in that 
case, instead of having the chancery pro- 
vision, why would you appeal to a judge, if he 
has indicated an error? For example, he might 
have rendered a decision deciding the law as 
so and so and the court of appeals decides 
subsequently or while he is trying the case 
and announce a contrary opinion. Why 
shouldn’t you have the right to apply to the 
judge on that ground without reference to 
the old plan? 

CHAIRMAN BENOY: I couldn’t answer 
that, but I do say this, that under our prac- 
tice you would have to file a motion for a new 
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trial in the chancery case if you were going to 
ask the higher court to review the weight of 
the evidence. 

MR. SLAYTON: I notice on this page that 
feature doesn’t seem to be dealt with and I 
wondered why you just shouldn’t be allowed 
that? 

CHAIRMAN BENOY: The Advisory 
Committee didn’t see fit to include that in 
their list of amendments. That is our report, 
that you have in your hand. They didn’t see 
fit to include that in their list of rules need- 
ing amendment, so it stands as it was. Do you 
care to hear it read as it is? 

MR. STICHTER: What you have there 
are the proposed changes proposed by this 
Association. Now Rule 59 reads: (Mr. Stich- 
ter read rule 59.) 

MR. SLAYTON: That last that you have 
just read, why should that be in there? Why 
shouldn’t you have a right to ask the judge, 
say, “Judge, since you have rendered this 
decision, four courts of appeal have decided 
contrary. I ask to have you, on account of 
your manifest error, grant me a new trial.” 
If you had a right to say to the judge, who 
is somebody drunk to somebody sober, “I am 
appealing to you that way.” 

MR. STICHTER: You are raising a ques- 
tion of the advisability of having the rule 
amended. The Advisory Committee has not 
made any recommendations regarding any 
amendment to Rule 59. Of course, our dis- 
cussion here today is dealing with the amend- 
ments that have been proposed by the Ad- 
visory Committee. 

MR. SLAYTON: You might say, “Judge, 
I want to ask you if you are not in error. 
Ought you not decide?” 

MR. STICHTER: Well, there would be 
grounds enough. 

CHAIRMAN BENOY: Any further ques- 
tions? We will consider the meeting adjourned, 
then. (Recessed at 3:58 p.m.) 
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Proposed Amendments to Rule 14 of the 
Federal Rules of Civil Procedure 





By Witsur E. BENoy 
Columbus, Ohio 


ergy age practice provided in Rule 
14 of the Rules of Civil Procedure has 
proven to be a source of considerable diffi- 
culty and a divergence of judicial decisions. 
Articles have been prepared in prior years by 
members of this organization reviewing the 
conflicting decisions and discussing the ques- 
tions raised in the application of the rule.’ 
The problems heretofore discussed fall mainly 
under the following classifications: (1) juris- 
diction and venue; (2) compelling plaintiff to 
teplead; and (3) who may be brought in as 
third party defendant. 

The Advisory Committee has made propos- 
als deleting certain words and making certain 
additions. 

Perhaps the most discussed questions aris- 
ing in the application of this rule concern the 
matters of jurisdiction and venue. There is no 
necessity here of discussing the many reported 
cases as they have been discussed at length in 
many recent articles." The proposed amended 
rule contains nothing in answer to these ques- 
tions. Litigants will be just as much in the 
dark as before on these points and will find 
the operation of the rule differing from dis- 
trict to district. 

The proposed amended rule purports to 
answer the many criticisms directed to the 
practice of compelling a plaintiff to replead 
against a third-party defendant whom he did 
not choose to make a party and whom, pre- 
sumably, he did not desire to be a party. The 
existing rule provides that the defendant may 





*L. J. Carey, “Third-Party Practice under Rule 
14”, Report of Proceedings of Section of Insurance 
Law, American Bar Association, Detroit Meeting, 
1942, p. 272. 

George J. Cooper, Third-Party Practice under Rule 
14 of the Federal Rules of Civil Procedure, Report of 
Proceedings of Section of Insurance Law, American 
Bar Association, Chicago Meeting, 1943, p. 291. 

Alexander Holtzoff, “Desirability of Amending the 
Federal Rules of Civil Procedure”, Report of Pro- 
ceedings of Section of Insurance Law, American Bar 
Association, Detroit Meeting, 1942, p. 265, 267-268. 

See also: Lon Hocker, Jr., “Expanding Federal 
Jurisdiction under Third-Party Practice”, Insurance 
Counsel Journal, July 1942, p. 32. 

John W. Willis, “Five Years of Federal Third- 
Party Practice”, Virginia Law Review, Vol. XXIX, 
No. 8, June 1943, p. 981. 


obtain leave to serve a summons and com- 
plaint: 

“upon a person not a party to the action 

who is or may be liable to him or to the 

plaintiff.” 

It is proposed that the words “or to the plain- 
tiff” be deleted. This deletion above might ac- 
complish the purpose sought. However, the 
fourth sentence of the proposed revision seems 
to be inconsistent with the purpose sought to 
be accomplished. That sentence (lines 24-28) 
reads: 

“The third-party defendant may also assert 
against the plaintiff any claim he has 
against him which arises out of the trans- 
action or occurrence that is the subject mat- 
ter of the plaintiff’s claim against the third- 
party plaintiff.” 

If the third-party defendant, who is brought 
into the case by the original defendant, takes 
advantage of this provision and asserts a claim 
against the plaintiff, certainly the plaintiff 
will find himself in the position of having to 
replead against the third party defendant, al- 
though he did not desire that the third-party 
defendant be in the case in the first place. 
One of the reasons persuading a plaintiff not 
to make a certain person a party defendant 
may well be the expectation that such person, 
if a party, will file a counter-claim against the 
plaintiff. Under the proposed rule the plain- 
tiff’s purpose in deliberately omitting a cerain 
person as a party defendant may be thwarted 
and the plaintiff find himself compelled to 
plead against a party whom he had no inten- 
tion of suing. 

Also, (lines 28 to 39) the plaintiff may as- 
sert against the third-party defendant, who 
has been brought into the case by the original 
defendant, any claim which a plaintiff has 
against the third-party defendant arising out 
of the transaction or occurrence set forth in 
the plaintiff’s claim and the third-party de- 
fendant must thereupon assert his defenses. 

Also, (lines 39 to 44) the third-party de- 
fendant, who has been brought into the case 
by the original defendant, may proceed 
against any person “not a party to the action 
who is or may be liable to” the third-party 
defendant for all or part of the claim made 
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in the action against the third-party defen- 
dant. 

The question as to who may be brought in 
as a third-party defendant is of particular 
interest to insurance counsel. The matter of 
whether or not an insurer or indemnitor can 
be made a third-party defendant has been dis- 
cussed.” However, there is a dearth of re- 
ported decisions on this point. 

The language found in both the first and 
last sentences of Rule 14(a), 

“who is or may be liable to him”, 
is very broad in its scope and could be con- 
sidered as including persons primarily, second- 
arily, conditionally and contingently liable. It 
has been held that in the proper case a de- 
fendant might implead his own insurer.’ 

As an answer to the complaint that an 
insurer may be impleaded, commentators have 
said that, as a practical matter, such implead- 
ing would be a breach of the cooperation 
clause.* This is questionable. It is true that the 
defense is usually being conducted by counsel 
retained by the insurance company and there 
is no possibility of an attempt to implead the 
insurer. However, it is not difficult to con- 
ceive of a situation wherein the defendant has 
his own counsel who might consider it highly 
desirable to implead the insurance company. 
For example, in a situation where the policy 
limits may be $10,000.00 and a verdict any- 
where from $7,500.00 up to $15,000.00 may 
be anticipated, the defendant’s counsel may 
wish to bring the insurer into the case so that 
the limits of liability under the policy can be 
disclosed with the reasonable expectation that 
the jury would limit its verdict to the amount 
of available insurance. Whether or not such 
action on the part of the defendant and his 
counsel would be held to constitute a viola- 
tion of the cooperation clause is at least a de- 
bateable question. Or in the case where the 
insurer is defending under a reservation of 
rights, the insured defendant may implead the 
insurer in order to have the questions aris- 
ing under the reservation of rights determined 
in the same action. Such procedure would very 
probably prove disadvantageous to the insur- 





*See Professor Willis’ article cited in Note 1 at p. 
988. Proceedings of Institute on Federal Rules, Cleve- 
land 1938, pp. 250-254. 

*Tullgren v. Jasper v. Maryland Casualty Co., 27, 
F. Supp., 413 (D.C.Md.1939); Crum v. Appala- 
chian Electric Power Co. et al., 29 F. Supp. 90; 
United States v. S. R. Jollimore et al v. Holland 
Furnace Co., 2 F.R.D. 148. 


‘See Note 2. 
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er; but insured’s conduct would not appear to 
be a lack of cooperation. 


In summary, the proposed amended rule 
makes no attempt to clarify the questions of 
jurisdiction and venue; the practice of forcing 
the plaintiff to plead against his wishes would 
continue in the application of the fourth sen- 
tence; and the indefinite description of the 
persons who may be impleaded is unchanged. 
If the rule is to be retained the limits of juris- 
diction and venue should be definitely defined, 
the possibility of a plaintiff having to plead 
involuntarily against a third party should be 
eliminated and the scope of definition of the 
persons who may be impleaded should be 
limited so as not to include those whose lia- 
bility is wholly contingent or conditioned upon 
a judgment being obtained by the plaintiff 
against the defendant. . 

It is respectfully submitted that the Advis- 
ory Committee, in making such a complicated 
provision, has gone far beyond what is neces- 
sary or advisable. The difficulties to be en- 
countered under the proposed revision are cer- 
tainly slightly less than those which have been 
met under the present rule. We recommend 
that the defendant be left with his rights and 
remedies as against the person liable over to 
the defendant in such actions as may be avail- 
able to him. It is our view that Rule 14 
should be abolished in its entirety. 


We recommend that in the place and stead 
of Rule 14, in order to maintain the status in 
tort actions in those states where contribution 
in tort exists and wherein a defendant is given 
by local law, the right to vouch in other joint 
tort-feasors; and, in order to maintain rights 
arising in contract cases the following: 


“RULE 14—Parties Jointly or Concur- 
rently Liable. Before the service of his 
answer, a defendant may move ex parte or, 
after the service of his answer, on notice to 
the plaintiff, for leave to bring in and make 
a co-defendant, any person or persons who 
may be jointly or concurrently liable in tort 
to the plaintiff or as against whom the de- 
fendant may have a right of contribution, 
and any person who may, on contract, be 
jointly or severally liable or as against 
whom a defendant has the right of contri- 
bution on contract. If the motion is granted 
and the summons and complaint are served, 
the person so served shall be known as a 
co-defendant and shall make his defense 
as to such claim as provided in Rule 12 and 
his counter claims against the defendant as 
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provided in Rule 13. The co-defendant may 

assert against the plaintiff any defenses 

which the defendant has to the plaintiff’s 
claim.” 

If the proposed revision of Rule 14 must 
stand, then, in lines 7 and 8 and 41 and 42, 
with respect to “who is or may be liable to 
him” that the rule be made definite and cer- 
tain by stating whether it is meant that such 
person be primarily liable, secondarily liable, 
contingently liable or conditionally liable. If 
the proposed rule is to be adopted, then the 
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phraseology should be made clear so that it 
may be determined who can or cannot be 
brought within the confines of the rule. 

Further, if the proposed rule is to be adopt- 
ed, clarification of the questions of venue and 
jurisdiction should be clarified by confirming 
the application of the rule to such third-party 
defendants as may be found within the juris- 
diction of the court and with respect to whom 
an independent action, which might be brought 
against him by the defendant, would be cog- 
nizable in the district in which such action is 
filed. 


Discussion of Amendments to Rule 33 of the 
Federal Rules of Civil Procedure 


By J. H. HinsHaw 
Chicago, Illinois 


| the proposed amendments to Rule 33, I 
am unalterably opposed to the use of the 
following phrases: 

“As justice may require.” 

“Except as justice may require.” 

“Which is appropriate and just.” 


The words ‘appropriate and just’ are limited 
by Rule 30(b), but Rule 30(b) closes by say- 
ing “or the Court may make any other order 
which justice requires to protect the party or 
witness from annoyance, expense, embarrass- 
ment or oppression.” While most of us have a 
very high regard for most of the judges of 
the District Courts of the United States, it is 
my opinion that such expressions as “as jus- 
tice may require”, and “which is appropriate 
and just”, gives to the District Judge a dis- 
cretion too wide for justice and a uniform 
enforcement of the law. 

Such expressions as these, in the rules, re- 
sult in a rule by man and not a rule by law. 
This leaves the door unnecessarily wide open 
for arbitrary and tyrannical rulings. 

To illustrate, on page 46 of the preliminary 
draft of proposed amendments to the rules, 
in the note under Rule 33, it is stated, “Under 
present Rule 33 some courts have unneces- 
sarily restricted the breadth of inquiry on 
various grounds.” (Citing cases.) “Other 
courts have read into the Rule the require- 
ment that interrogation should be directed 
only towards ‘important facts’, and tended to 
fix a more or less arbitrary limit as to the 


number of interrogatories that could be asked 
in any case.” 


I believe most trial lawyers will agree that 
the Circuit Court of Appeals allows very 
wide latitude to a District Judge in every 
circumstance where the District Judge is giv- 
en discretion, and expressions such as “as jus- 
tice may require”, leave the whole matter to 
the discretion of the District Judge. There- 
fore, there is practically no appeal. 

It should be the duty of the rule makers 
to state, in more definite terms, the procedural 
law, and the penalties which may follow the 
failure to obey the ruling of the Court. 

In place of the wording (lines 29 to 34), 
“Tf interrogatories are served after a deposi- 
tion has been taken or if a deposition is 
sought after interrogatories have been answ- 
ered the Court, on motion of the deponent or 
the party interrogated, may make such protec- 
tive order as justice may require”, I suggest 
the following wording, namely: “If interroga- 
tories are served after a deposition has been 
taken or if a deposition is sought after in- 
terrogatories have been answered the Court, 
on motion of the deponent or the party in- 
terrogated, may make such protective order 
as will relieve the deponent or party interro- 
gated from a duty to furnish the same inform- 
ation twice.” A few decided cases indicate that 
the wording above suggested is in reality what 
the rule means. (See Currier v. Currier, 6 Fed. 
Rule Serv. 33.61, Case I; McNolly v. Sim- 
mons, 3 Fed. Rule Serv. 33.61, Case I). These 
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decisions, however, probably have no binding 
force and there is no good reason why the rule 
should not be made more specific. 

Again instead of the wording (line 34 to 
37), “The number of interrogatories to be 
served is not limited except as justice requires 
to protect the party from annoyance, expense, 
embarrassment or oppression”, I suggest the 
following wording, namely: “The number of 
interrogatories to be served is limited to such 
number as may reasonably be designed to pro- 
cure one full and direct answer regarding each 
matter or item of information which may be 
inquired into under Rule 26.” 

I suggest that the last sentence (line 37 to 
39), “The Court, in ruling on objections to 
interrogatories, may make any order specified 
in Rule 30(b) which is appropriate and just”, 
be eliminated altogether. 


DIscussIonN OF RULE 34 


The words in Rule 34, “showing good cause 
therefor”, are too indefinite to serve any 
useful purpose, and might be used by the 
Court to prevent any effectual use of Rule 
34. In my opinion, the right to the discovery 
and inspection provided for in Rule 34 should 
be as nearly absolute as possible, and the 
wording of the amendment, “relating to any 
of the matters within the scope of the exami- 
nation permitted by Rule 26(b)” is sufficient 
to protect the parties, and the undefined 
phrase, “showing good cause therefor” is only 
an impediment to the usefulness of the Rule. 

That suggested amendment of Rule 34 by 
which the words “material to any matter in- 
volved in the action” are changed to read 
“relating to any of the matters within the 
scope of the examination permitted by Rule 
26(b)” and by which the word “revelant”, is 
expanded to the expression “without the scope 
of the examination permitted by Rule 26(b)”, 
for the sake of consistency, transfers the limi- 
tation back to Rule 26(b), which is likewise 
amended by additional wording which expands 
the right to discovery. This amendment to 
Rule 26(b) namely: “It is not ground for 
objection that the testimony will be inadmis- 
sible at the trial if the testimony is sought for 
the purpose of discovering admissible evi- 
dence”, may lead to fishing expeditions which 
will abuse the purpose of the rule. It is true 
the scope of the discovery frequently needs to 
go beyond the scope of what would be ma- 
terial evidence on the trial, but if the dis- 
covery rule is not to be used for purposes of 
unreasonable search and seizure it must be 
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carefully defined. I suggest the following 
wording in lieu of the foregoing suggested 
amendment, namely, 

“Tt is not ground for objection that the 
testimony will be inadmissible at the trial, if 
the testimony is sought for the purpose of 
discovering admissible evidence, and it af- 
firmatively appears reasonably probable that 
the testimony will reveal admissible evidence.” 

Rule 34 is a most useful legal instrument, 
but unless its limits are clearly defined, its 
abuse may easily bring about unjust and ty- 
ranical results. In the case of Leach v. ‘Grief 
Bros. Cooperage Corp., 2 F.R.D. 444, de- 
cided in the District Court of Mississippi, 
Jackson Division, it was held by the court 
that where written statements signed by an 
employee and a third party concerning the em- 
ployee’s claim for injuries sustained while the 
employee was working for the defendant em- 
ployer, were obtained and turned over to the 
employer’s attorney by one who represented 
the employee by power of attorney, the state- 
ments which contained material evidence were 
not “privileged” within the federal rules re- 
lating to the inspection of documents, and the 
employee was entitled to inspect and copy the 
statements. The Court stated that the federal 
rules must be liberally construed so as to pre- 
vent surprise and delay, and further that the 
inspection and copying of the statements 
might make unnecessary lengthy direct and 
cross examinations. 

The Court apparently lost sight of the fact 
that more important than surprise and delay 
is the fact that the purpose of the trial is to 
arrive at the truth. No better method of test- 
ing the truth of testimony has been devised 
than that employed in searching cross-exam- 
ination. It must be obvious to any trial lawyer 
that perjury cannot be avoided nor uncovered 
if the perjurer is allowed to see his signed 
statements before he testifies. If he is allowed 
to see his opponent’s file, he can easily pre- 
pare perjury which will avoid exposure. Until 
comparatively recently, it has been the theory 
of all of our law that a person should be al- 
lowed to enjoy the fruits of his labor, and the 
ruling in the Leach case would permit a lazy 
lawyer to enjoy the fruits of the labor of a 
lawyer who had procured information by great 
diligence and probably through great expense, 
for the protection of his client. 

Also, in our own jurisdiction, this rule has 
been used to force one party to reveal to the 
other party the names and addresses of all 
of his witnesses. 
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Contrary to the holding in the Leach case, 
are the following: 
Slydell v. Capital Transit Co., 1 F.R.D. 
15; 

Kenealy v. Texas Co., 29 Fed Supp. 502; 

Bennett v. Waterman S. S. Corp., et al, 
29 Fed. Supp. 506; 

See also—Cyclopedia of Fed. Procedure 
2nd Ed. Sec. 2832. 

In these cases, requests to furnish docu- 
ments of a like character were denied. 

In order to avoid the unjust results arrived 
at in the Leach case, it has been suggested 
that the word “privilege” in Rule 34 be given 
a special definition so that documents pro- 
cured in preparation for trial would be “privi- 
leged”. The word “privilege”, however, al- 
ready, through thousands of decisions, has de- 
veloped a more or less definite meaning, and 
any attempt at this time to re-define the word 
will only result in further confusions, and 
weaken the force of the decisions defining the 
word “privileged”, upon which decisions most 
of the lawyers of the country have come to 
rely. 

Therefore, instead of attempting to re-define 
the word “privilege” or to give it a special 
meaning for the purpose of this rule, it is my 
suggestion that an additional paragraph be 
made a part of Rule 34, as follows: “This rule 
shall not apply to memoranda, reports, state- 
ments, or documents prepared by or for either 
party in preparation for trial, nor to any com- 
munication between any party or his agent, 
and the attorney for such party.” With the 
exception of the one word “statements” this 
suggested paragraph is a part of the Rule 17 
of the Supreme Court Rules of the State of 
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Illinois, and has worked admirably well over 
a period of several years. 

Of special interest to insurance lawyers is 
the frequent use and attempted use of Rule 
34 for the purpose of procuring information 
through autopsy. 

Under this rule, autopsy was ordered in the 
case of Zalatuka v. Metropolitan Life Insur- 
ance Company, 108 Fed (2nd) 405, a Wiscon- 
sin case decided in 1939. The Court stated 
that the order was “based upon the order of 
discovery which was procedurally a part of 
the law action”. It is my opinion that where 
information may be obtained by autopsy each 
party should have an equal opportunity to 
obtain such information, and that this right 
should be clearly expressed in a paragraph of 
Rule 34, so that the practice will be univer- 
sal and uniform. To this end, I suggest adding 
to Rule 34, the following paragraph: 

“The Court may, within a reasonable 
time, order an autopsy in the presence of 
at least one representative of each party to 
litigation, wherever it appears by petition 
filed with the Court, or otherwise, that it 
is reasonably probable than an autopsy will 
reveal admissible evidence which could not 
otherwise be discovered and approved; and 
exhumation of a body may be ordered for 
the autopsy where it further appears that 
an autopsy at an earlier time was impracti- 
cable, or was omitted through no lack of 
reasonable diligence on the part of the 
party requesting the autopsy.” 

DIscussION OF AMENDMENTS TO RULE 36 

Each of the amendments suggested in the 
preliminary draft of proposed amendments to 
Rule 36 meet with my approval. 


Proposed Amendments to Rule 56, Summary Judgment 


By Wayne E. STICHTER 
Toledo, Ohio 


i byw Advisory Committee on Rules for Civil 
Procedure as a whole favor an amendment 
to subdivision (a) of Rule 56 and an amend- 
ment to subdivision (c). However, some mem- 
bers of that committee have proposed an al- 
ternative rule which not only embodies the 
changes favored by the Advisory Committee 
as a whole but which also contains further 
changes in line with and as a part of the pro- 
posed Alternative 3 to Rule 12. I shall first 
discuss the amendments favored by the Ad- 


visory Committee as a whole; toward the 
close of my remarks I shall make a few ob- 
servations regarding the alternative draft of 
Rule 56. 

Rule 56 provides that any party may 
“move with or without supporting affidavits 
for a summary judgment in his favor upon all 
or any part” of a claim; and that such sum- 
mary judgment “shall be rendered forthwith 
if the pleadings, depositions, and admissions 
on file, together with affidavits, if any show 
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that, except as to the amount of damages, 
there is no genuine issue as to any material 
fact and that the moving party is entitled to 
a judgment as a matter of law.” Under sub- 
division (a) of Rule 56 as it now exists, a 
party seeking to recover upon a claim, coun- 
terclaim or cross-claim may file a motion for 
summary judgment only “after the pleading 
in answer thereto has been served” whereas 
under subdivision (b) a party defending 
against a claim, counterclaim or cross-claim 
may file a motion for summary judgment “at 
any time.” 

The Advisory Committee now proposes to 
amend’ subdivision (a) so as to permit the 
plaintiff, or a party in the position of a plain- 
tiff, to file a motion for summary judgment 
“at any time after the commencement of the 
action”, just as subdivision (b) now allows a 
defendant to do. 

This proposed amendment to subdivision 
(a) is designed to meet the contention that 
has been advanced that the present rule shows 
favoritism to the defending party. It is also 
argued that the plaintiff’s right to a summary 
judgment should not be postponed until the 
defendant has filed formal answer; that it is 
unfair to permit the defendant by the use of 
dilatory motions to postpone the filing of his 
answer and thereby prevent for the time being 
the summary judgment to which the plaintiff 
may Clearly be entitled. While the proposed 
amendment would seem, at first blush, to be 
in the interest of more expeditious litigation 
and therefore highly desirable, a careful study 
of the proposal discloses certain disadvantages 
which, I submit, outweigh any just benefits to 
be derived from such change. 


The proposed amendment to subdivision 
(a) would in many instances give to the plain- 
tiff a substantial but unjust advantage over 
the defendant. Before filing suit, the plain- 
tiff’s attorney ordinarily has an opportunity 
to investigate thoroughly the facts of his case 
as well as the law applicable thereto. In the 
course of his preparation of the complaint, he 
can carefully and meticulously assemble all 
the facts which he needs (1) to support his 
complaint, (2) to support any motion for 
summary judgment he may decide to file with 
his complaint, and (3) to resist any motion 
for summary judgment the defendant may 
file. This preparation by the plaintiff’s attor- 
ney may take weeks or even months. 

But what of the defendant and his attor- 
ney? It many times happens that the defen- 
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dant is sued unexpectedly and is wholly un- 
prepared to furnish promptly to his attorney 
(if he has one) more than a sketchy account 
of the facts. The defendant’s need for time to 
secure a lawyer and the lawyer’s need for time 
to investigate the facts and the law is recog- 
nized by Rule 12 which grants to the defen- 
dant, as a matter of right, 20 days in which 
to admit or controvert the claims made in the 
complaint. Quite frequently, those 20 days are 
insufficient and the attorney finds it neces- 
sary to request an extension of time which 
may or may not be granted. Under the pro- 
posed amendment, the defendant could be 
required to meet the claims made in the com- 
plaint and to produce competent proof that 
he has a real defense, all within 10 days of 
the service of the complaint upon him. Surely, 
a defendant should not be compelled to answ- 
er a motion for summary judgment short of 
the time given him for filing an answer to 
the complaint. 


Moreover, if the complaint is subject to a 
motion for a more definite statement or for 
a bill of particulars, the defendant’s difficulty 
in resisting the motion for summary judgment 
would be multiplied. In the interest of fair- 
ness and justice, it would seem that in such 
case defendant should be entitled to a more 
definite statement or to a bill of particulars 
before being called upon to defend by proof 
against a motion for summary judgment. 


The proposed amendment may also work a 
severe hardship upon the plaintiff. In the 
event a counterclaim or cross-claim is asserted 
against him, the plaintiff may find himself 
wholly unprepared to defend against a motion 
by the counterclaimant or cross-claimant for 
a -summary judgment. This lack of prepara- 
tion on the part of the plaintiff might well 
occur if the counterclaim or cross-claim should 
not arise out of the transaction or occurrence 
which is the subject matter of the plaintiff’s 
complaint. 

It may be argued that subdivision (f) of 
Rule 56 affords relief to a defending party 
who is handicapped by lack of time in resist- 
ing a motion for summary judgment. It is to 
be noted, however, that subdivision (f) auth- 
orizes, but does not compel, the court to grant 
a continuance of the hearing on the motion; 
a continuance is not a matter of right, but a 
matter of discretion. 

In my humble opinion, the proposed amend- 
ment will not further the cause of justice; it 
will hamper it. It is not unreasonable to sup- 
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pose that in many cases an attorney for a 
claimant will seek to exploit this decided ad- 
vantage which the amendment gives to a 
claimant; hoping to catch the defending party 
unprepared, he will be tempted to press for 
a summary judgment when he is clearly not 
entitled to a judgment. The time of the court 
will be consumed in hearing applications by 
the defending party for continuances, and, 
later, in the consideration of numerous affi- 
davits counter-affidavits and depositions of- 
fered at the hearing of an ill-founded motion 
for summary judgment. These occurrences 
will increase the work of the court, will in- 
crease court costs, and will delay rather than 
expedite the disposition of cases. It is sub- 
mitted that the proposed amendment to sub- 
division (a) should not be adopted. 


The Advisory Committee proposes to 
amend subdivision (c) of Rule 56 in order to 
clarify its meaning. The pertinent portion of 
the present rule reads: 


“The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and 
admissions on file, together with the affi- 
davits, if any, show that, except as to the 
amount of damages, there is no genuine 
issue as to any material fact and that the 
moving party is entitled to a judgment as 
a matter of law.” 


In Sartor et al v. Arkansas Natural Gas Corp., 
321 U.S. 620, Mr. Justice Jackson in alluding 
to the words “except as to the amount of 
damages” as employed in Rule 56(c) said: 


“Where the undisputed facts leave the 
existence of a cause of action depending on 
questions of damage which the rule has 
reserved from the summary judgment pro- 
cess, it is doubtful whether summary judg- 
ment is warranted on any showing.” 

The Advisory Committee apparently felt 
that the doubt expressed by the Supreme 
Court in an interpretation of its own rule 
should be resolved by an amendment. It has 
therefore proposed that the words “except as 
to the amount of damages” be deleted from 
the third sentence of subdivision (c) and that 
the following new matter, comprising a single 
sentence, be added at the end of Subdivision 
(c): 

“A summary judgment may be given on 
the issue of liability alone as distinguished 
from the amount of damages.” 

It may be admitted that an amendment ot 
subdivision (c) is desirable in the interest of 
clarity. But it is submitted that the proposed 
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amendment does not provide the desired clar- 
ity. The proposed amendment was intended 
to make clear that where there is no genuine 
issue as to liability, the existence of a gen- 
uine issue as to the amount of damages should 
not prevent a summary judgment on the issue 
of liability. It was also intended to make 
clear—to use the words of the Advisory Com- 
mittee—“that where the question of any re- 
covery depends on the amount of damages, 
the summary judgment rule is applicable and 
summary judgment may be granted in a prop- 
er case”. However, the intention of the Ad- 
visory Committee is not clearly expressed. 


It may be plausibly argued that the new 
matter—“A summary judgment may be given 
on the issue of liability alone as distinguished 
from the amount of damages”—is restrictive 
of the third sentence (the preceding sentence) 
and is to be interpreted as authorizing a sum- 
mary judgment only on the issue of liability 
and not on the issue of the amount of damages. 


It is suggested that the Intentfon of the 
Advisory Committee would be more clearly 
expressed in this manner: 


First. Delete from the third sentence of 
subdivision (c) the words “except as to the 
amount of damages.” 


Second. Add the following new matter to 
subdivision (c), such new matter to constitute 
the fourth sentence thereof: 


“If there is a genuine issue as to the 
amount of damages but there is no genuine 
issue as to liability, a summary judgment 
may be given on the issue of liability alone.” 

Certainly if it is decided to amend subdivision 
(c) for the sake of clarity, the amendment 
should be expressed in such clear and unam- 
biguous language as to leave not the slightest 
doubt as to its meaning. 


I shall now discuss briefly the alternative 
draft of Rule 56 as prepared by some of the 
members of the Advisory Committee. The 
changes proposed by the Advisory Committee 
as a whole and which I have already discussed 
are incorporated into the alternative draft. 
There is however another important change 
that challenges our attention. 


Under the alternative draft, the time for 
the filing of a motion by the plaintiff for a 
summary judgment is eliminated from sub- 
division (a) and is incorporated in (c). Like- 
wise, the time for the filing of such motion 
by defendant is eliminated from subdivision 
(b) and is incorporated in (c). Subdivision 
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(c) of the alternative draft reads in part, as 
follows: 


“A motion by a claimant may be made 
at any time after the commencement of the 
action. A motion by a defending party may 
be made before serving a responsive plead- 
ing within the time and in the manner per- 
mitted by Rule 12(b) [Alternative 3 of 
12(b)]; or it may be made at any time 
after a responsive pleading has been served 
or where no pleading is required.” 


The time permitted by the alternative draft 
3 of Rule 12(b) is “within 20 days after the 
service of the pleading upon him.” Hence, 
Alternative Rule 56 while permitting a plain- 
tiff to file a motion for summary judgment\ 
at any time after the commencement of the 
action (just as is permitted by the amendment 
favored by the Advisory Committee as a 
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whole), requires a defendant to file his motion 
for summary judgment as follows: 
(1) If the defendant is not required to file 
an answer, he may file his motion at any 
time. 
(2) If the defendant has already filed his 
answer, he may file his motion at any time. 
(3) If an answer is required to be filed, 
and the defendant wishes to move for a 
summary judgment before filing his answer, 
he must file his motion for summary judg- 
ment within 20 days after the service upon 
him of the complaint. 
It is difficult to understand the necessity or 
purpose of this restriction upon a defendant. 
So far as I know no explanation for this re- 
striction has been attempted. Perhaps no such 
restriction was intended. But it is there and it 
should not be there. 
It is submitted that Alternative Rule 56 
should not be adopted. 


Rule 50—Motion for a Directed Verdict; 
And for Judgment — 


By G. L. REEVEs 
Tampa, Florida 


| tem 50, as now drawn, is divided into 
two sections—(a) and (b). 

Section (a) provides that the making of a 
motion for directed verdict does not waive 
the offering of testimony if it is not granted 
nor waive the trial by jury even though both 
parties make motion. The Committee has rec- 
ommended no changes in this portion of the 
rule. 

The Committee has suggested numerous 
changes in Section (b) of Rule 50. In sub- 
stance, Section (b) now provides that if the 
motion for directed verdict is not granted, 
the Court is deemed to have reserved the legal 
questions raised, provides that the moving 
party may within ten days after verdict move 
to have the same set aside and judgment en- 
tered in accordance with his motion for di- 
rected verdict, that new trial may be joined 
in this motion or prayed for in the alternative. 

The principal changes were the deletion of 
the provision that the Court is deemed to 
have reserved the legal questions, that if the 
motion for judgment is not filed and the Court 
fails to order judgment on the motion for di- 
rected judgment within 20 days after verdict, 
it is equivalent to a denial of the motion, and 


that where a new trial is prayed for in the 
alternative, the lower court, if motion for 
judgment is granted, should likewise rule on 
motion for new trial but the same would be 
effective only if the judgment is reversed and 
remanded for further proceedings. 


I shall attempt to discuss these suggested 
amendments in some detail. 


1. Lines 1 to 8. 


The first suggested change to rule 50(b) 
is the deleting of that portion stating that 
whenever a motion for a directed verdict made 
at the close of all the evidence is denied, the 
Court is deemed to have submitted the same 
to the jury subject to a later determination of 
the legal questions in the motion. 

The Advisory Committee gives as its rea- 
son for striking this portion that it is an 
awkward fiction resulting from a meticulous 
effort to stay within the limits of Baltimore 
& Carolina vs. Redman, 295 U.S. 654, but 
recognizes that the court should have this 
power regardless of whether he reserves or is 
“deemed” to have reserved the question and 
further states that if the committee is wrong 
and the change cannot be made, in view of 
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Slocum vs. New York Life, 223 U.S. 364, the 
portion should not be deleted. 


It is my firm conviction that the change 
should not be made. Many of the cases have 
emphasized this provision in the rule and 
stated in effect that it disposed of any doubt 
as to the power of the court to later rule 
upon the motion. 


The Supreme Court of the United States 
in the case of Montgomery Ward vs. Duncan, 
311 U.S. 243, 85 L. Ed. 147, states “prior to 
the adoption of the rule, in order to accom- 
plish this it was necessary for the court to re- 
serve the question of law raised by a motion 
to direct the verdict.” The Advisory Com- 
mittee says, in effect, that the Court should 
have the right to later rule upon the question 
of law in the motion, whether it is deemed to 
have reserved the question. The Advisory 
Committee should very well fear the effect 
of the holding in Slocum vs. New York Life, 
supra, if this portion of the rule is deleted 
for in that case the Supreme Court of the 
United States held that although the lower 
court committed error in refusing to instruct 
the verdict, the appellate court could not di- 
rect the entry of a judgment for the defendant 
although that case arose in Pennsylvania 
which had a law permitting entry of a judg- 
ment for the defendant under such circum- 
stances. The Supreme Court pointed out that 
the Federal Rule was different from the 
Pennsylvania practice and the state practice 
did not control. 

If this portion is now deleted would the 
courts not justifiably reach the conclusion that 
since the provision had been in the original 
rule and deleted in an amendment, a clear in- 
tention was shown that the ruling on the mo- 
tion was not reserved? The Committee’s answ- 
er to this would, no doubt, be that the sen- 
tence beginning with line 29 would take care 
of the situation. I do not think the suggested 
sentence would have that effect but would 
only tend to confuse the courts. 

2. Lines 8 to 14. 

The only suggested change is the inclusion 
of the words “at the close of all the evidence” 
which would be required if the first portion is 
stricken. In connection with this part of the 
rule, attention is called to the case of Reli- 
ance vs. Burgess, 112 Fed (2d) 234, Eighth 
Circuit. A motion for judgment notwithstand- 
ing the verdict or a new trial in accordance 
with Rule 50(b) was served on the opposite 
party within ten days but not actually filed 
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within the ten days. The motion was later de- 
nied and appeal taken. The Court held that 
the time for taking appeal did not run from 
date of the judgment “where a timely motion 
for judgment notwithstanding the verdict or a 
new trial has been served within ten days of 
the date when the judgment was entered.” 
This evidently means that if the motion is 
served upon the opposite party within ten 
days, it may be filed at a later date. While 
the rule is being amended, it might be advis- 
able to definitely provide the motion must be 
filed within ten days. 


3. Lines 14 to 21. 

This portion can properly be deleted be- 
cause all the provisions thereof are later cov- 
ered. 

4. Lines 21 to 25. 

The amendments suggested to this portion 


.of the rule are to delete the, words “reopen 


the judgment” and to insert the words “va- 
cate it”. This is only a clarifying amendment 
and if the court orders a new trial or directs 
the judgment for the moving party, it would 
naturally vacate the judgment. The words 
“as if the requested verdict had been directed” 
are to be deleted and the words “for the mov- 
ing party” are to be inserted according to the 
amendment. This is consistent with the Com- 
mittee’s recommendations that the rule be 
amended by striking out the provision to the 
effect that the court is deemed to have sub- 
mitted the question to the jury subject to a 
later determination of the legal questions in- 
volved on the motion for requested verdict. 


5. Lines 25 to 29. 


This sentence is to be amended by adding 
the words “on motion” as indicated therein. 
The Committee made no particular comments 
on this suggested change but, as I understand 
the rule, if there is a mistrial, then the court 
cannot later grant a motion for directed ver- 
dict unless motion be made therefor. I can- 
not see any reason to limit the power of the 
court where no verdict is returned when it is 
not limited in case a verdict is returned and, 
therefore, I am not in favor of the proposed 
amendment to this sentence. I can see no ne- 
cessity of providing for filing, after a trial, 
a motion for judgment in accordance with the 
motion for directed verdict except to permit 
the inclusion in the motion for judgment of 
grounds additional to the grounds that were 
contained in the motion for directed verdict. 
Therefore, I see no need to provide that in 
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case of a mistrial, a motion for judgment, in 
accordance with the motion for directed ver- 
dict, would necessarily have to be filed. The 
parties should be permitted to rely on the 
motion for directed verdict if they have no 
additional grounds to be submitted. 


6. Lines 29 to 34. 


This provides in substance that if after 
verdict the party does not make a motion for 
judgment, failure of the court to order a judg- 
ment in conformance with the motion for di- 
rected verdict within 20 days after verdict 
is equivalent to a denial of the motion for 
directed verdict and of a motion for judgment. 
In other words, the court’s failure to act with- 
in 20 days after verdict on the motion for 
directed verdict shall be equivalent to a de- 
nial of a motion for judgment which has not 
been filed. I cannot understand the necessity 
of the words “and of a motion for judgment” 
and it seems that these words should be de- 
leted because if the party has not filed his mo- 
tion for judgment within the ten days allowed 
by the rule, he has lost that privilege. Often, in 
the heat of a trial, legal questions arise which 
need mature consideration by the Court and 
the effect of rule 50(b) is to allow the court 
further time to consider these questions. The 
particular sentence under discussion allows 
them 20 days. It would seem advisable to re- 
duce this period of time to 10 days giving 
the court the right to extend the period if he 
desires. In other words, if he realizes that 
he cannot dispose of the matter within 10 
days, he might enter an order extending the 
time, but the rule should provide a limit on 
his extension so that the matter would not 
be indefinitely delayed. 


7. Lines 35 to 43. 


This, in my opinion, is the crux of the pro- 
posed amendments and becomes desirable be- 
cause of a conflict of interpretations. There 
have been cases where a motion for judgment 
filed after verdict was granted by the district 
court and no ruling made upon the alternative 
motion for a new trial. Some of these cases 
have been appealed and reversed by the ap- 
pellate courts. The question then arose as to 
whether the case should be remanded for a 
ruling by the trial judge upon motion for new 
trial and finally one of these cases reached 
the Supreme Court of the United States— 
Montgomery Ward vs. Duncan, 311 U.S. 243, 
85 L. Ed. 147. There the defendant filed a 
motion for judgment after verdict and asked 
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for a new trial in the event the Court refused 
to set aside the verdict. The lower court 
granted the motion and entered judgment not- 
withstanding the verdict. The Circuit Court 
of Appeals reversed the trial judge and held 
in effect that when the court sustained the 
judge and held in effect that when the court 
sustained the motion for judgment, the mo- 
tion for new trial passed out of the case and, 
therefore, ordered the district court to rein- 
state the verdict. The Supreme Court of the 
United States held that the case should go 
back to the trial court so that he could pass 
on the motion for new trial and, in reaching 
the decision, discusses rule 50(b) at length 
and states that under rule 50(b) the trial 
court should rule both upon the motion for 
judgment and motion for new trial. 

The proposed amendments lines 35 to 43 
merely carry forth this holding into the rule. 
One member of the committee is not in favor 
of this addition to the rule because he thinks 
the provisions are to condensed, will not have 
the effect which the draftsman intended and 


‘would be better to leave the rule as it is with 


the interpretation of the Supreme Court. 

In my humble opinion, the amendment is 
desirable as it clearly and definitely sets forth 
the procedure to be followed and I think there 
is much less chance of misinterpreting the 
rule than there is of misinterpreting the Su- 
preme Court decision. 


The case of Madden Furniture Company 
vs. Metropolitan Life Insurance Co., 117 Fed 
(2d) 446, and on second appeal 127 Fed (2d) 
837, is rather interesting in considering this 
rule. In a suit on life insurance policy the de- 
fendant made a motion for directed verdict 
at the close of all the evidence. It was denied 
and the jury returned a verdict for the plain- 
tiff, and the defendant filed a motion for 
judgment notwithstanding the verdict. This 
motion was denied and the defendant ap- 
pealed. The Court of Appeals reversed the 
judgment and remanded the case for “further 
and not inconsistent proceedings”; in the 
course of the opinion the court practically said 
plaintiff did not have a case. When the case 
came down, the district court entered an order 
granting the motion for judgment notwith- 
standing the verdict and another appeal was 
taken at which time the court of appeals said 
that it had not intended that the motion not- 
withstanding the verdict be granted but had 
intended that a new trial be ordered. 
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RULE 52 
FINDINGS BY THE COURT 
_ (Page 57—Pamphlet) 


There are two suggested changes. The first 
is the insertion of the words “including cases 
tried with an advisory jury.” This just re- 
moves any ambiguity in the rule and the 
amendment is desirable. Second, provision is 
made that findings of fact and conclusions of 
law may be incorporated in any opinion or 
memorandum of decision that is filed. You 
will note the change begins in line 17. The 
reasons for this change are amply set forth 
on pages 58 and 59 of the pamphlet and need 
no further comments. 

Two circuits (the seventh and ninth) held 
that the function of the court where, at close 
of plaintiff’s evidence, the defendant success- 
fully moves for dismissal is different than on 
a motion to direct a verdict and that he should 
make his findings while the third circuit has 
held that his function is the same and that 
his only duty is to decide whether the evi- 
dence would support a judgment for the plain- 
tiff and, therefore, findings are not required. 
The Advisory Committee has invited com- 
ments on this problem. 

To those counsel who regularly represent 
defendants, I think it would be very beneficial 
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for the Court to make findings if he grants de- 
fendant’s motion for dismissal at the close of 
plaintiff’s evidence. Plaintiff's own evidence 
may be conflicting or may present questions 
of credibility. In the usual run of cases, there 
would be little need for the court to go into 
very much detail in his findings or conclu- 
sions but there are many cases where it would 
be very helpful. 

Either rule 41 or rule 52 should be amended 
to provide for findings in such an instance 
and I think preferably the latter rule. 


Rute 53 
MASTERS 


Rule 80(a), (b) provides for stenographic 
reports but an Act approved January 20, 
1944, 20 USCA 9 (a) provides for official re- 
porters in the United States District Court 
and, therefore, the Advisory Committee is 
recommending that sections (a) and (b) of 
Rule 80 be eliminated. If this is done, then 
some question will arise as to the power of a 
Master to have stenographic record made and 
it is suggested that rule 53 be amended by 
adding the portion shown in lines 28 to 32 
authorizing the Master to direct that the evi- 
dence be taken stenographically and ordering 
a transcript for which fee may be taxed as 
costs. This amendment should be made. 


Memorandum Relative to Proposed Amendment to Rules 41 and 
45 of the Rules of Civil Procedure For The District 
Courts of the United States 


By JoHN D. RANDALL 
Cedar Rapids, Iowa 


MY assignment is to discuss the proposed 
amendment to rules 41 and 45. 

Obviously, in discussing the proposed 
amendment to the rules, it is well to discover 
what was sought to be accomplished by the 
rules. 


Undoubtedly, one of the best authorities on 
the object of the rules is the Honorable Wil- 
liam D. Mitchell of New York, chairman of 
the Supreme Court advisory committee who 
in discussing the rules at the Cleveland Insti- 
tute on federal rules in 1938, stated: 

“Now as far the general objective of these 

rules are concerned, the first one of course, 


was the union of procedure in law and 
equity, * * * 

“The second objective was simplicity and 
flexibility, with not too much detail * * *. 
“On any fields that the rules cover, * * *. 
You don’t have to bother with the federal 
statutes, because whenever a federal sta- 
tute is inconsistent with these rules, by 
terms of the act of congress, the statute is 
superseded. We have tried to adopt the best 
modern method of ascertaining the truth 
and reaching the merits of the case. That 
is a difficult task, but it was one of the 
main objectives. 
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“Finally, one of the objectives of these 
rules, one which has always been urged by 
the American Bar Association and believed 
in by this advisory committee, is that the 
federal rules may serve as a model for state 
systems, * * * 


“* * * This system provides uniformity 
among all the federal courts. If the states 
follow, it will provide uniformity between 
the federal courts and the state courts in 
each jurisdiction, and on top of all that, 
it will develop uniformity among the dif- 
ferent states themselves.” 

(Proceedings of the American Bar Associa- 

tion Institute at Cleveland 1938, pp. 189- 

190.) 

We are all familiar with the fact that the 
advisory committee was continued after the 
adoption of the rules in 1938 and that the ad- 
visory committee has since the adoption of the 
rules encouraged discussion of the rules and 
proposals to amend the rules. Therefore, if we 
are to consider the proposed amendments to 
the rules we must do so upon the basis of 
attempting to make the rules more workable 
and to make them more truly carry out the in- 
tent of the Supreme Court of the United 
States as announced through its advisory com- 
mittee. 


I shall consider the manner in which the 


proposed amendments to the two particular“ 


rules which I have been assigned to discuss 
will carry out the purpose of the rules as an- 
nounced by the Honorable William D. Mit- 
chell in his address at the Institute on federal 
rules at Cleveland in 1938. 

Rule 41 concerns the dismissal of actions 
and gives to the plaintiff the absolute right of 
dismissing without prejudice before answer 
except as to class action (Rule 23[c]) and 
provides for stipulations of dismissal and also 
gives to the plaintiff the privilege of dismissal 
upon order of court at other times during the 
course of trial. 

The proposed amendment excepts not only 
the class action (Rule 23[c]) which are ex- 
cepted in the present rule but also excepts 
as to two additional rules—one amended rule 
66 and proposed rule 71A. Therefore, if the 
proposed amendment to the rules is adopted 
the plaintiff cannot as a matter of right dis- 
miss an action without prejudice even before 
answer in “an action wherein a receiver has 
been appointed”. (Rule 66 as amended.) See 
under the present rule: 

The Chandler Building Corporation - vs. 
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Shannon, 1 F.R.D. 105. 


The right to dismiss without prejudice and 
rules 23 and 41 were considered by the Dis- 
trict Court of New Jersey in the case of Dela- 
hanty vs. Newark Morning Ledger Company, 
26 Federal Supplement 327, Judge Forman 
stated: 


“Under the early English and American 
doctrines plaintiff could dismiss as a mat- 
ter of right at any time before judgment 
or decree. Later the trend modified the doc- 
trine so as to give him such right before 
hearing only and thereafter gave the court 
discretion to weigh the injury to a defen- 
dant in a dismissal by plaintiff as of right. 

Now the law on dismissal * * * is declared 

in * * * rules 23 and 41 of civil procedure.” 

To illustrate the far reaching effect of the 
earlier American doctrine as referred to by 
the New Jersey District Court in its opinion, 
we, in Iowa, formerly operated under the rule 
that a plaintiff could try out his case and 
force the defendant to try out his case and 
then if after all of the evidence had been sub- 
mitted and the defendants had moved for a 
directed verdict and the court had indicated 
that he was going to direct a verdict but 
hadn’t entered such a judgment the plaintiff 
could then dismiss without prejudice and start 
the case over again. (See Oppenheimer vs. 
Elmore, 109 Ia. 196; 80 N.W. 307 and Mor- 
risey vs. Railway Co., 80 Ia. 314; 45 N.W. 
545.) However, under that rule if the trial 
judge actually made the entry sustaining the 
motion for directed verdict rather than merely 
indicate that he was going to direct a verdict, 
then the plaintiff had no further right to dis- 
miss the action without prejudice. (Marion vs. 
Homes Mutual Insurance Association of Iowa, 
217 N.W. 803; 205 Ia. 1300.) 

Probably this same situation existed in 
many other states and the injustice of such a 
privilege is well illustrated when you consider 
such a dismissal on the part of the plaintiff 
might well force a defendant to prepare to 
defend not once but innumerable times at no 
greater cost to the plaintiff than the filing fee 
and the sheriff's fee. 

It was the evils of such an arrangement 
which the rules apparently have attempted to 
correct. Major Tolman in discussing this rule 
at Cleveland stated: 

“There has been a very great uncertainty 

and much conflict of authority as to the 

effect of various dismissals at various times 
and stages. This rule endeavors among 
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other things to provide in orderly fashion a 
recital of the circumstances under which a 
man may as a matter of right dismiss his 
suit without an adjudication against him of 
the questions therein involved, or as we 
used to say ‘without prejudice’. * * * 
“When I commenced practice in Illinois, we 
had in 1882 a very troublesome rule that 
a man might take a non-suit at any time 
before the jury retired. I remember a case 
which was tried for weeks, the instructions 
were read to the jury, whereupon counsel 
for plaintiff sensing defeat, said: ‘I will 
take a non-suit’. A motion of that sort had 
to be -granted, until the statute was 
changed.” 


(p. 309—Proceeding of the American Bar 
Association at Cleveland in 1938.) 


Considering Rule No. 41 insofar as it con- 
cerns dismissals without prejudice it would 
seem that the rule seeks to protect the in- 
terests of the plaintiff as well as the interests 
of the defendant. The provision with reference 
to a dismissal before the service of the answer 
is apparently on the theory that no great harm 
will be suffered by the defendant if the plain- 
tiff elects to dismiss his action without preju- 


dice except in cases involving class action 
(Rule 23[c]) and by the amendment to Rule 
66—actions wherein a receiver has been ap- 
pointed and in cases involving condemnation 
of property for public use. (Proposed rule 
71A). 


The exception to the rule that the plain- 
tiff may dismiss his action without prejudice 
as a matter of right before the service of an 
answer is modified by excepting from the ap- 
plication of the rule—cases wherein it is ob- 
vious that the defendants may have been put 
to great expense, inconvenience or business 
jeopardy because of the commenncement of 
the action. Without in any way passing upon 
the merits of the proposed amendment to rule 
66 or the proposed rule 71A it seems to me 
that the proposed amendment to rule 41 
could not be objectionable to the plaintiff and 
certainly should furnish a defendant with an 
additional safeguard to which he would be en- 
titled. 


These rules must be prepared and adminis- 
istered equally as to both the plaintiff and 
the defendant if they are to be effective. We 
must avoid so amending the rules as to make 
them unworkable or to require a technician to 
interpret them for then we may again be sub- 
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jected to having our court rules made by the 
legislature rather than by the court. 

Considering the proposed amendment to 
Rule 45 subsection (d), the present Rule reads 
as follows: 

“45(d)—Subpoena for Taking Deposition; 
Place of Examination. 
(1) proof of service of a notice to take a 
deposition as provided in Rule 30(a) and 
31(a) constitutes a sufficient authorization 
for the issuance by the Clerk of the District 
Court for the district in which the deposi- 
tion is to be taken of subpoenas for the per- 
sons named or described therein. A sub- 
poena demanding the production of docu- 
mentary evidence on the taking of a depo- 
sition shall not be used without an order of 
the court.” 

The proposed amendment strikes the last 
sentence in the rule and substitutes the fol- 
lowing: 

“The subpoena may command a person to 

whom it is directed to produce designated 

documents or tangible things which con- 
stitute or contain evidence relating to any 
of the matters within the scope of the ex- 
amination permitted by rule 26(b), but in 
such event will be subject to protective 
orders set forth in sub-division (b) of this 

rule 45.” 

As Rule 45(b) provides that the court upon 
motion: 

“made promptly and in any event at or 
before the time specified in the subpoena 
for compliance therewith, may (1) quash 
the subpoena if it is unreasonable and op- 
pressive or, (2) condition denial of the 
motion upon the advancement by the per- 
son in whose behalf the subpoena is issued 
of the reasonable cost of producing the 
books, papers or documents.” 

In discussing the purpose of Rule 45(d) 
at the institute on federal rules in Cleveland, 
Mr. Edson R. Sunderland, a members of the 
advisory committee, said: 

“Rule 34 provides for discovery of docu- 
ments and tangible things. This can be had 
only upon the court’s order, and a mere 
notice is ineffective. The order may provide 
for the inspection and copying or photo- 
graphing of documents or things. There 
may also be an order for entry upon land or 
other property for the purpose of inspect- 
ing, measuring, surveying or photograph- 
ing it. 

“If one does not know what documents 
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exist and needs such information to enable 
him to apply for an order for their dis- 
covery, either an oral examination or writ- 
ten interrogatory may be employed, since 
rule 26(b) * * * permits such discovery 
regarding the existence, description, nature, 
custody, location and condition of docu- 
ments or things which are relevant to the 
case. 

“* * * Inspection of documents in posses- 
sion of a mere witness may be obtained 
under rule 45(b) (1), by the use of sub- 
poena duces tecum, on the order of the 
court, in connection with an oral examina- 
tion. 

“Therefore, there are three ways of ob- 
taining discovery of documents: There may 
be an oral discovery examination of a 
party or of a mere witness to determine 
what documents exist and where they are. 
An order may be obtained against a party 
for the inspection, copying, or photograph- 
ing of specific documents. And a subpoena 
duces tecum may be employed, on order 
of the court, against the party or witness.” 
(Cleveland Institute on Federal Rules, p. 
288-289.) 


There can be no doubt that this rule in 
its original form was unnecessary as it furn- 
ished no additional protection to the witness. 
There certainly would be no object in making 
a party secure an order of court in order to 
use a subpoena duces tecum where such an 
order might be obtained without notice to the 
witness (See: U.S. for use of Title Roofing 
Co., Inc., vs. J. Slatnik Co., 8 F.R.S. 45 (d) 
34 Case 1; 3 F.R.D. 408; U.S. District Court 
of Connecticut, March 21, 1944) and there- 
fore, would furnish the witness with no pro- 
tection. In fact, the witness is given ample 
protection by rule 45(b) which gives him the 
right to have the subpoena quashed if it is un- 
reasonable and oppressive or gives him the 
further right to secure an advancement of the 
reasonable cost of producing the books, papers 
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or documents. (Rule 45 sub-section (b), (1 
and 2). This is the only protection he would 
have where the use of the subpoena was by 
order of court. 


Considering rule 45 as a part of the method 
of obtaining the discovery of documents it is 
difficult to say, in what manner, the fact that 
an ex parte order of court had to be obtained 
before a subpoena duces tecum could be used 
would be of any benefit to a witness. As has 
been stated by Mr. Sunderland by rule 26(b), 
the deponent to be examined may make appli- 
cation to the court to have his examination 
limited and the court is given the right by 
rule 30(b) to give ample protection to such 
deponents sought to be examined, whether 
they be a witness or a party to the action. 
Rule 34 provides for the production of docu- 
ments by a party by a motion after notice to 
all parties is given. This rule applies only to 
parties. Rule 45 in and of itself provides a 
method of protection which should be ample 
for any witness in the event the subpoena 
should be unreasonable or oppressive. (Rule 
45[b].) 


It is, therefore, submitted that the amend- 
ment proposed to rule 45(d) is desirable due 
to the fact that it will simplify the procedure 
and will not be harmful to the witnesses so 
subpoenaed. We may note that the provision 
now in rule 45(d) merely requires that the 
subpoena duces tecum “shall not be used” 
without an order of court, in other words, 
the Clerk is authorized to issue the subpoena 
but the party is not permitted to use it with- 
out an order of court. This order of court 
serves no beneficial purpose when the indivi- 
dual so subpoenaed must necessarily seek pro- 
tection under rule 45(b) in order to avoid 
producing the books and papers after he had 
been subpoenaed. 


In conclusion, it would be my opinion that 


the proposed amendments to rules 41 and 45 
should be adopted in their present form. 
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Comments on Changes Proposed by the Advisory Committee In 
Rules 54, 55, 56, 58 and 60 of the Federal Rules of Civil Procedure 


By WAYNE STICHTER 
Toledo, Ohio 


RULE 54 


E proposed change relates to subdivision 

(b) of this rule and seeks to clarify the 
effect of a judgment to various stages of an 
action. 

There is undoubtedly a need for clarifica- 
tion in this respect. The proposed change does 
not entirely eliminate the confusion which has 
arisen under Rule 54 regarding what is or 
what is not a final appealable order. 

I feel that the proposed change is subject 
to the following criticisms: 

(1) The first paragraph indicates that no 
claim for relief can be terminated until judg- 
ment has been entered on all claims arising 
out of a single transaction. The second para- 
graph, however, is subject to the interpreta- 
tion that the entry of an interlocutory order 
covering all claims prior to the entry of a 
judgment on all such claims growing out of a 
single transaction may constitute a termina- 
tion of all such claims. The second paragraph 
makes clear that the entry of any order as to 
one or more “but not all” claims arising out of 
a single transaction before the entry of a 
judgment on all such claims does not termin- 
ate the claim as to such order; however, the 
second paragraph is subject to the interpreta- 
tion that an order entered as to all such claims 
may be considered as terminating such claims 
before entry of a judgment on such claims. 

(2) The arrangement is faulty. The first 
part of the first paragraph deals with claims 
arising out of a single transaction; the latter 
part of the first paragraph deals with claims 
growing out of separate transactions. The sec- 
ond reverts to the effect of an order on claims 
growing out of a single transaction. I propose 
that Rule 54 be changed to read as follows: 

“When all claims for relief, including 
counterclaims, cross-claims and third-party 
claims, arising out of a single transaction 
or occurrence, have been determined, but 
not before, a judgment or judgments ad- 
judicating them may be entered, and when 
entered shall terminate the action as to 
them; and the entry of any order or orders 
or other form or forms of decision, however 
designated, as to one or more or all of such 


claims before entry of a judgment or judg- 
ments adjudicating all such claims shall not 
not terminate the action as to any such 
claims; and such order or orders, decision 
or decisions shall be subject to revision at 
any time prior to the entry of a judgment 
or judgments adjudicating all such claims. 
“The judgment or judgments may be en- 
tered even though claims, counterclaims, 
cross-claims or third-party claims, arising 
out of other transactions or occurrences, are 
then undertermined, but in that event, the 
Court may stay enforcement of the judg- 
ment or judgments until the entry of a 
subsequent judgment or judgments and may 
prescribe such conditions as are necessary 
to secure the benefit of the judgment or 
judgments already entered to the party or 
parties in whose favor the judgment or 
judgments has or have been entered. 


RULE 55 


The Advisory Committee has proposed no 
change in this rule; consequently, I have no 
comment thereon. 


RULE 56 


A discussion of the proposed change in 
Rule 56 is the subject of a formal paper to 
be presented to the Practice and Procedure 
Section of the International Association of In- 
surance Counsel. Copies of this paper will be 
forwarded to Mr. Benoy for transmission to 
the Advisory Committee. 


RULE 58 


The proposed changes in Rule 58 are self 
explanatory, and I feel are desirable; con- 
sequently, I make no comment thereon. 

RULE 60 

The proposed addition to subdivision (a) 
is desirable. 

It is proposed that there be added as an 
express ground for relief under subdivision 
(b): 

“fraud, misrepresentation, or other mis- 

conduct of an adverse party.” 

There would seem to be no sound reason for 
omitting this ground. Therefore, I recommend 
this proposed change. 
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Comments on Rules 52 and 58, 59, 73, 75, 77, 79, and 81 


By BENNETT O. KNuDSON 
Albert Lea, Minnesota 


RULES NO. 52 and 58 


A ip recommendations made, namely, that 
all motions be disposed of before judgment 
is entered, is concurred in. Experience has 
proved that this practice in state court works 
out very well. 


RULE NO. 59 


It would seem that the grounds for new trial 
should be set forth in the rules and I believe 
that suggestion is very proper. I think they 
could be stated so as to be all inclusive. 


RULE NO. 73 


The rule as amended is concurred in and 
it would seem that the district court should 
have power to dismiss an appeal on stipula- 
tion of parties or on motion of the appellant 
before the appeal is docketed. In fact, I never 
could think of any very good reason why the 
clerk of the district court should not have 


. authority to dismiss actions pending on ap- 


peals without an order from the Judge of the 
district court provided a stipulation of the at- 
torneys for the respective parties is filed. 


RULE NO. 75 
Concurred in. 


RULE NO. 77 


Concurred in except that it would seem a 
safety factor if the clerk should have some 
proof of the service upon the respective parties 
as to the date of the entry of judgment. If the 
discretion of the court for re-opening is liber- 
ally exercised, probably the comment is un- 
necessary. 


RULE NO. 79 
No objections. 


RULE NO. 81 
All proposed amendments seem practical. 





ADVISORY COMMITTEE ON RULES FOR CIVIL PROCEDURE 
OFFICE OF THE SECRETARY 
SUPREME COURT OF THE UNITED STATES BUILDING 


WasuincrTon, D. C. 





AMENDMENTS TO THE FEDERAL RULES OF CIVIL PROCEDURE 


The time within which the Supreme Court Advisory Committee on Federal Rules 
of Civil Procedure will receive suggestions from the bench and bar about amend- 
ments to the rules has been extended to December 15th. 

Suggestions should be mailed to the Committee at the Supreme Court of the 
United States Building, Washington, D. C. 
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OPEN FORUM 
Fidelity and Surety Law 


Chairman: Henry W. Nicuots, Vice-President and General Counsel, 
National Surety Corporation, New York City 


DISCUSSION LEADER 


E. Kemp Cartucart, Assistant Director and Attorney, Claims, Bonding Department, 
Maryland Casualty Company, Baltimore, Md. 


hep Open Forum on Fidelity and Surety 
Law was called to order in the Berwyn 
Room of the Edgewater Beach Hotel, Chicago, 
Illinois, at 2:27 p.m., September 8, 1944, Mr. 
Henry W. Nichols, Chairman of the Com- 
mittee, presiding. 

CHAIRMAN NICHOLS: Ladies and gen- 
tlemen, we are pleased to welcome you here 
to this Forum of the Fidelity and Surety Sec- 
tion, and especially are we pleased to welcome 
Mrs. Hulen, our new lady member of the As- 
sociation. 

I thought that I might expound on this 
question and give you something worth while, 
but after having visited around at two or 
three cocktail parties before luncheon, I be- 
lieve I am not in the best condition to do that. 
Also I should not encroach too much upon 
Mr. Cathcart’s time. He has made a thorough 
study of this subject and is going to conduct 
this meeting for us in his own way. Kemp 
has prepared a very fine paper that was pub- 
lished in the Insurance Law Journal some 
time ago and taking that as a basis, he pro- 
poses to throw this meeting open as a forum. 
It that doesn’t work successfully, he can go 
into his paper in detail. 

This Assignment of Claims Act of 1940 is 
a very important subject to corporate sureties 
and if we are going into a period of prosperity 
after the war, with further financing on the 
part of private banking institutions, it is go- 
ing to continue to be an important statute and 
an important topic. 

It has set a new trend in the thinking of 
bankers, not only in connection with the fi- 
nancing of contractors on government work 
but in private work. Lending on government 
work may not be so necessary after the war 
as it has been during the war and no doubt 
bankers are going to try to have the benefits 
of assignments follow through in their financ- 
ing of private industries later on. 

When this statute was before the Senate 
Committee, I was consulted by one or two of 


the financial institutions in New York, and 
I told them that they would have quite a 
fight on their hands if they tried to put 
through an assignment of claims act that took 
away from corporate sureties their ancient 
rights of subrogation and what legal rights 
they might have obtained by prior assign- 
ments. An Act of a sort was adopted and now 
the contest is on. 

This Bill, in the war emergency, went 
through both houses of Congress rather quick- 
ly and I think swept the surety companies 
off their feet. They were almost without rep- 
resentation in Washington at the hearings. 
The man that did represent the corporate 
sureties at the hearings was not an expert 
on contracts bonded by corporate sureties, and 
consequent assignments. I think the sureties 
should have paid more attention to the Bill 
before it became law, but the banks went to 
Washington with the idea of getting priority 
over everything else in having an Act such as 
this passed. They wanted an outright assign- 
ment of the contract funds. They thought they 
were going to benefit by an assignment that 
came in prior to all sureties’ rights, and I 
think they hoped that they would get one to 
give them rights prior to the rights of every- 
one else. To what extent they succeeded in the 
Assignment of Claims Act that was passed in 
1940, we are not able at the moment to say, 
because the Law has not become settled or 
crystallized. The Act is not clear and there 
have been few decisions. I think the Act fell 
far short of what the bankers intended. 
Since the Act was adopted I think the banks 
generally have not given as careful a study 
to it as have the corporate sureties. With the 
exception of a few banks that have become 
acutely interested because of large loans which 
they thought were unqualifiedly secured by 
assignments under this Act, not many of them 
have yet given the study to the situation that 
they should. The American Bar Association 
has given, I believe, more publicity and study 
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to it than has the American Bankers’ Associa- 
tion. 

Now, why a bank that lends money on 
very good interest, and sometimes other se- 
curity, should come under an Act of this kind 
and take priority over other people, including 
corporate sureties, who may have to complete 
the work, I don’t know. Corporate sureties 
are obligated by statute, or at least many of 
the bonds are required by statute, and we get 
a very modest premium, which isn’t compar- 
able oftentimes to the interest that a bank 
obtains. 


Now, if the corporate sureties do not main- 
tain the position that they have had in the 
past and permit the financing institutions to 
override their equitable rights of subrogation 
and their legal rights of prior assignments, 
then certainly the underwriters have got to 
change their views and raise their sights with 
respect to underwriting. 


We have had a very acute example lately 
in which a number of the surety companies 
are involved, Mr. Cathcart’s company, and 
my own company being the originating com- 
panies on a number of bonds where the banks 
loaned to the contractor, one and one-half mil- 
lion dollars on assingments taken pursuant to 
this Act. The contractor defaulted and is leav- 
ing bills that the sureties are obligated to pay 
in an amount comparable, or about $1,400,- 
000. Remaining in the contracts is something 
over $1,000,000, about $1,100,000. Now, if 
the banks were allowed to prevail under the 
Assignment of Claims Act in a sitaution of 
that kind, you can see what happens. The 
$1,100,000 remaining in the hands of the gov- 
ernment, payable on completion of the work, 
would go to liquidate the loans by the banks 
and the sureties would be left holding the bag. 

In that particular case, we decided that 
discretion was the better part of valor. We sat 
down in New York in a three-day conference 
with the banks and made what we think is a 
very fair division of the funds and saved 
probably several years of litigation that would 
have gone up to the United States Supreme 
Court. But that can’t always be done, and 
some day, sooner or later, a decision is com- 
ing down favorable to the banks and adverse 
to the sureties, or vice versa, as a result of this 
statute, unless the statute itself is changed. 
But having tasted blood, I think the banks 
are going to try to have this statute work in 
their favor and may seek amendments should 
the cases continue to come down favorable 
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to the sureties, as they have in the past. The 
majority of the precedents, and it would seem 
the equities in the situation, favor the sureties. 

I am particularly pleased that we have 
Francis Holt from Jacksonville, Florida, here 
with us today, because two of the most inter- 
esting and annoying decisions from the cor- 
porate surety point of view have arisen in the 
Fifth Circuit in Florida and he is counsel in 
both of these cases. In one, the Town of River 
Junction, he was beaten and has left a de- 
cision that has been rather unique because 
it is against the weight of authority in all the 
other jurisdictions and is at least to some ex- 
tent against the sureties. He is also in a new 
case now, the Martin case involving the New 
Amsterdam which looks like it may take the 
sting out of the earlier case. I won’t elaborate 
further on that. I will let Mr. Cathcart and 
Mr. Holt do that. 

Now, I think I have spoken long enough, 
but having been interested in this from the 
first, I have been very much interested in try- 
ing to build up a record of such laws and 
thoughts as surety lawyers may have on the 
subject. In 1941 I was instrumental in having 
Major Allan Wight of Dallas, Texas, deliver 
a paper on this subject before the American 
Bar Association. That paper has been printed 
in pamphlet form, has been available and 
widely distributed and it has been helpful. 

Subsequently, at my suggestion, Mr. Kemp 
Bartlett invited Mr. McCann of the Fidelity 
and Deposit Company to speak before the 
American Bar Association, and he gave some 
additional thoughts. Next week, here in Chica- 
go, Major Allan Wight is going to deliver 
a second paper—what he calls his “second 
effort”—on the same subject. 

Mr. Cathcart gave to the Insurance Law 
Journal some time ago a very excellent paper, 
which caused me to invite him here and take 
the lead in this forum today, so we now have 
three or four very good papers and have as- 
embled some very good ideas and I hope that 
after today we will have a few more of those 
ideas. 

With that, I will introduce the leader of 
our Open Forum, an associate of mine in the 
corporate surety business for twenty years and 
whom I am glad to have as a close personal 
friend. Kemp Cathcart I believe is one of the 
very best claim attorneys, particularly con- 
tract claim attorneys, that there is in the 
business and I take great pleasure in present- 
ing him and asking him to take the meeting 
up from here. (Applause.) 
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MR. CATHCART: Mr. Chairman, ladies 
and gentlemen: 

Henry, I feel something like my first case 
in the practice court. My colleague and myself 
were sitting there and we had our papers all 
set out in front of us and he was first and I 
was second. We were scrambling around and 
he picked up some papers and started off, and 
by gosh! when I looked over the table, I dis- 
covered he had my papers. Well, there I was. 

First, I would suggest we consider the pur- 
pose of the Act, or really the amendment to 
the Act of 1908. 

It is my opinion that it was the purpose of 
the legislature to take banks, trust companies, 
or other financing institutions, when financ- 
ing contractors, out of the class of unsecured 
creditors and put such banks, trust companies, 
and financing institutions in a preferred posi- 
tion; this to be accomplished by recognizing 
and validating assignments taken by such 
banks, trust companies, and financing institu- 
tions of moneys due or to become due by the 
United States, including any agency or depart- 
ment of the United States to a contractor. 

There is no obligation on the banks, trust 
companies, or financing institutions to safe- 
guard the disbursement of the funds loaned 
by the financing institution and secured by 
the assignment. The contractor can use the 
money to send his wife to Europe or buy his 
sweetheart a fur coat, or both, and the assign- 
ment will still be valid and recognized by the 
United States. 

Such assignments will even take precedence 
over any claim by the United States against 
such contractor which arises independently of 
the contract under which such money becomes 
due. 


Therefore, it must be admitted that this is 
indeed extremely favorable legislation for the 
financing institution. 


As stated, it places the financing institu- 
tion in the preferential position of a secured 
creditor of the contractor, and thereby ac- 
complishes the further purpose of the Act of 
facilitating financing of the contractor. 

The next point I would like you to con- 
sider for discussion is whether the position of 
the surety has been affected or changed by 
the Act. Please let me emphasize the exact 
wording of this amendment, or so-called “As- 
signment of Claims Act”. The exact wording 
is in part as follows: 

“The provision of the preceding paragraph 

shall not apply in any case in which the 
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moneys due or to become due from the 

United States, or from any agency or de- 

partment therefor under a contract * * *” 

It is elementary that a contractor, or any- 
one else for that matter, cannot assign more 
than he possesses. This amendment merely 
repeats this elementary principle when it says 
“money due or to become due”, and to such 
moneys the amendment unquestionably ele- 
vates the financing institution’s position by 
validating and recognizing an assignment to it 
and makes the financing institution a secured 
creditor. 

This would be serious for the surety if it 
was dependent upon the contractor for its 
security, but the surety in its claim to such 
moneys is not dependent on the contractor, 
because its rights stems from the United 
States and the laborers and materialmen. 

I will go so far as to say that until such 
moneys are actually paid by the United States 
to the contractor, or his assignee upon default 
of the contractor, the United States is entitled 
to use such moneys to fulfill the contract, and 
consequently the surety, by reason of its right 
of subrogation, is likewise entitled to such 
funds. 

I make this statement with full knowledge 
of the decision in the Town of River Junction 
case, and in spite of such decision, for the fol- 
lowing reason: 


This Act says in part, “Such payment shall 
not be subject to reduction or set-off for any 
indebtedness of the assignor to the United 
States arising independently of such contract.” 
If the contractor defaults. any claim by the 
United States or laborers and materialmen be- 
cause of such default would, of course, arise 
from such contract and fall within the ex- 
ception set forth in the Act. Therefore, the 
United States at least would set off its claim 
against such moneys due or to become due the 
contractor, and the surety would be entitled to 
the right of subrogation, and by reason of 
such right, to the said moneys. 

The third and last point I would suggest 
for discussion is the reason the Act requires 
the financing institution to give written notice 
to the surety. 

This notice is of the utmost importance 
to the surety to enable it to protect its posi- 
tion as surety should it learn of acts by the 
contractor constituting a default under the 
contract before such contractor is actually de- 
clared in default by the United States. 

For instance, the creditors of the contractor 
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do invaribly notify the surety whenever the 
contractor is slow in paying them. Such non- 
payment of bills constitutes a default under 
the contract. 

Investigation by the surety at that time 
might disclose the contractor is financially 
involved to the extent that it immediately 
becomes necessary to safeguard and protect 
the contract balances for use in the fulfilment 
of the contract. 

With notices before it that such balances 
have been assigned to a financing institution, 
the surety knows it must act immediately. It 
must at once assert its claim of subrogation 
and take suitable action to prevent further 
payment to the contractor or his assignee. 

This reasoning follows my opinion that it 
was not the intention of the legislation to 
change the position or rights of the surety, but 
to safeguard them. After all, the surety does 
occupy an important place, because upon fail- 
ure of the contractor the United States looks 
to the surety to fulfill such obligation over 
and above any contract balances to within the 
limits of its bond. 

The facts in the California Bank case drive 
home this point. The surety’s failure to act 
enables payment by the United States to the 
contractor and by him to the financing insti- 
tution, all to the detriment of the surety. 

Although I do not mean that this discussion 
shall be limited to these three points; I mean 
only that they are the only ones I have to sug- 
gest, and I shall be pleased to hear your 
comments. 

What I would like to have at this time, 
just stopping at that point, is the reaction of 
the gentlemen here to the purpose as I have 
outlined it, and any other purpose that they 
have in mind. I am going to try to conduct 
this meeting in sections, taking up the points 
that I have in mind and then following 
through with the points that you may have in 
mind. Do any of you have any thoughts con- 
cerning the purpose in back of this legislation? 
Mr: Holt, have you any thoughts? 

MR: HOLT: Mr. Cathcart, it seems to me 
that under the provisions of the Act of Con- 
gress as amended prior to the 1940 Act, it 
being impossible for a contractor to assign any 
right under a contract with the United States 
Government, he was of course in a position 
where he would either have to have indepen- 
dent resources wherewith to finance his opera- 
tions or else he couldn’t carry on, and I 
think the purpose of it was to make it possible 
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for contractors of lesser financial responsi- 
bility to be able to finance their work as it 
went along by validating the assignment to a 
lending institution, a financial institution, in 
the limited sense that it is defined in the 1940 
Act. It seems to me that that is made abund- 
antly clear when one reads the proceedings 
before the Committee, which I believe Mr. 
Starling represented. I think it was the Asso- 
ciation of Casualty and Surety Executives. 
MR. CATHCART: That is correct. 


MR. HOLT: Those proceedings have of 
course been reported and doubtless most of us 
have access to them and read them, and the 
discussion that took place before the Com- 
mittee makes it seem to me crystal clear that 
that is all that the Act contemplated. That 
discussion developed the thought that there 
was no intent to give to the assignee bank any 
greater rights to place the bank on a higher 
level than that upon which the contractor 
himself rested, but merely that he could create 
a legal right, and a single legal right, by virtue 
of the provision that there could be only one 
assignment; and if we have reached that point 
in these discussions, I will look forward to 
commenting further upon some other features 
of that, but that its real purpose was only to 
breathe life into the legal assignment that 
could have no validity before unless the mon- 
ey had become actually due and payable and 
a warrant issued for it, which, of course, 
meant that he might endorse the negotiable 
instrument and cast it. That, in the particular 
case in which I am so deeply interested now, 
is one of the fundamental points upon which 
I shall rely. 

MR. CATHCART: There was some 
thought that this Act was passed primarily 
at the instigation of the RFC and the various 
war departments as a result of the V-loans, 
etc. Have you any thought concerning that? 

MR. BEECHWOOD: I would suggest one 
thing. I wasn’t going to say anything about it 
but there is one particular instance in which 
one of the older shipyards in this country, 
the government was in the position of wishing 
to rehabilitate that shipyard and it necessi- 
tated borrowing upwards of one hundred mil- 
lion dollars, and it is my understanding that 
one of the big things in back of this Act was 
that one particular situation, that, together 
with others, but that was one of the larger 
ones that they had in mind. I am not at all 
certain that the thought back of it was to be 
a permanent piece of legislation. 
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MR. CATHCART: Was this primarily to 
help the private banks or was that a govern- 
mental agency? 

MR. BEECHWOOD: No, no, it was priv- 
ate people raising the necessary funds and giv- 
ing the proper assignments to the banks in 
order to raise the funds to rehabilitate the 
shipyards, and that was done through financ- 
ing of the banks and the RFC, and I know 
definitely that this one question is one of the 
big things that they had in mind when this 
Act was passed. 

MR. CATHCART: Well, you think that it 
was principally to help the lending institutions 
rather than the RFC or the War Department 
and its guaranties? 

MR. BEECHWOOD: Oh, definitely. 


MR. CATHCART: I have noticed in read- 
ing the papers and the histories in back of 
all this that there has been some mention that 
the various departments wanted some help; 
although I had felt that probably it was prim- 
arily to help the private institutions, at the 
same time I thought that that should be cov- 
ered. 

MR. WEICHELT: Mr. Cathcart, in fol- 
lowing that Act, my understanding was that 
it was promoted by the various bureaus and 
departments in order to enable more contrac- 
tors to engage in necessary work. At the time 
that that Act was suggested, as I understand 
it—and, of course, mine is only second-hand 
information—there was a greater demand for 
work than there were contractors with suffi- 
cient financial backing to undertake the work, 
and the Act really was to give the financing 
institution a right comparable to the mechan- 
ic’s lien rights that they would have on pri- 
vate buildings. The work was being spread 
out and going out so fast and the demand was 
so great that there weren’t enough responsible 
contractors to undertake it, and we here in 
Chicago had several contractors who couldn’t 
bid on the jobs because they couldn’t get the 
backing. A contractor would get a job for a 
million or two million dollars. We had here 
at Great Lakes some $111,000,000 worth of 
contracts and those contracts were let be- 
cause of the emergency coming on, with de- 
mands being made immediately, and no fi- 
nances. The banking institutions, of course, 
realizing the hazards and the fact that the 
claim was unearned until it was determined 
it was not assignable would not back up the 
contractor financially beyond what their quick 
assets and visible assets justified, and the 
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RFC and later on the War Plant Corporation 
and others, while they urged the passage of 
this Act and appeared before the committees, 
it was not so much for the protection, as I 
understand it, of the financing institutions 
that they were interested in as it was to open 
a wider field for contractors to undertake the 
necessary construction work. That is the im- 
pression that I got. There is nothing definite 
on it but I think that that was one of the 
motivating spirits. 

MR. CATHCART: Do you have the same 
thought that Mr. Beechwood has, that it was 
a temporary piece of legislation? 


MR. WEICHELT: No, I don’t. I think it 
will be a permanent piece of legislation, from 
the point of view that, as we all know, when 
we get a piece of legislation on the books, it 
is going to be a difficult task to overthrow 
it. It may be amended. I think it should be 
revised so that the sureties have ample and 
suficient notice, but I doubt very much wheth- 
er it will be temporary. I think it will be 
continuing, although it may provide that the 
sureties have notice of such assignments and 
certain rights given in the event such assign- 
ments are made. I think that not only 
should there be notice to the surety but I 
think at the same time that the surety should 
be given a right to withdraw from its obli- 
gation in the event that it was not satisfied 
with the assignment. In other words, the 
money that is assigned goes into the project, 
but I don’t believe it is ever going to be wiped 
out. I think that the financing of a govern- 
ment project is going to be considered in the 
light of the same rights that the contractors 
on private enterprises have on government 
buildings. Not only that, but I think it is 
going to be broadened to include financing on 
state and municipal subdivisions. But I do 
believe that it should be amplified so the 
surety knows what is going on and has a right 
to withdraw in the event the assignment is 
made, or some provision made, something 
similar to the relieving itself of obligation on 
a fiduciary bond, by a prescribed notice. In 
other words, if the surety doesn’t want to con- 
tinue on a contract and it can’t finance itself, 
he must secure another bond, if necessary, but 
I doubt very much whether it will ever be— 
and I look at this because I have followed it 
historically from its inception, and I think the 
reason for the passage of the act and the rea- 
son that the various governmental institutions 
are interested in and promulgated and en- 
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couraged it a great deal was their desire to 
have more available contractors in the event 
of a need, which developed, of course, after 
the passage of the act; that we had to have a 
lot of contractors going into construction 
work. I think that was the reason that the 
governmental institutions were interested in 
it, to make more contractors available. 


MR. NICHOLS: I will just elaborate on 
one point that hasn’t been touched upon. I 
think, too, the banks were full of money and 
many of the contractors that needed money 
were running to the RFC, because they were 
having difficulty in getting loans from bank- 
ing institutions. It was the desire of the gov- 
ernment to help free the money in the banks; 
to do something that would make the money 
in the banks a little more available to con- 
tractors and not have so many of them going 
to the government. I think in a sense it 
started out as an emergency or a war measure, 
but I do think that the way the statute has 
been put upon the books and the way the 
thinking has developed, it now has become a 
permanent proposition. 

MR. CATHCART: Mr. Weichelt, was it 
your thought that there would be a trust fund 
created by amendment? 


MR. WEICHELT: No. My thought on 
the amendment that should be put through, 
and I think it would be the only fair one, if 
a surety signs a bond for a government con- 
tract, the surety has a right, of course, to ex- 
pect that that money will be available without 
assignment, and I think that the amendment 
should provide for an ample notice to the 
surety and the right to a surety to relieve it- 
self from its obligation in the event that the 
contractor can’t carry on alone. 

MR.CATHCART: That was the primary 
purpose, I believe, of the act in 1933, and 
that Act, as I remember it, actually created a 
trust fund. That was not very popular. 

MR. WEICHELT: No, and I don’t think 
it will work out, but I think the surety should 
be given a right to determine whether it shall 
continue on its obligation if the contractor 
finds it necessary. One of the reasons for 
that is, a contractor may show a very good 
financial statement and be very well equipped 
to carry on a particular project, but in an 
emergency he spreads out and gets a great 
deal more work than his financial standing 
and his financial structure will justify. Then, 
by making assignments, he can put himself in 
a very weak condition. I think that the 
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surety should insist that when there is 
thought of any amendment to it, or should in- 
sist that an amendment is made, not only of 
notice, but to give the surety a chance to re- 
lieve itself of its obligation if a contractor 
finds himself in such a situation. I have 
known of one case where a_ contractor 
wouldn’t perhaps have sufficient financial 
standing to finance a $100,000 contract. He 
got to where he was carrying nine million dol- 
lars’ worth of contract work on his books. 
Well, now, I think the surety should, where it 
signs a bond for a contractor to carry on a 
project, be allowed to relieve itself from its 
obligation in the event the contractor assigns 
future payments. 


MR. CATHCART: The reason I wanted 
to emphasize or get before us the purpose at 
this time was, after we had the purpose in 
mind, to see just how the Act, keeping in 
mind its purpose, affects the surety. 

MR. WEICHELT: I might say supple- 
menting that, I talked to Congressman Church 
about that Act and he said that was just his 
expression, he said, “Well, why shouldn’t 
those contractors or material men and others 
and financing institutions have the same right 
on government contracts that they do on pri- 
vate buildings in the form of a mechanic’s 
lien?” He said that was one of the arguments 
that was brought up. But we can readily see, 
with the privilege of assigning contracts, a lit- 
tle contractor that has no business taking 
more than perhaps a $50,000 or $100,000 job, 
who, by assignment, can go into the millions. 
The surety may not want to continue then 
and they should be given free exercise of the 
right to determine whether they want to con- 
tinue with a man that finds it necessary to 
make assignments of his contracts. They may 
be willing to go along with a man for a 
$100,000 contract where he may have an or- 
ganization that is equipped to carry on a 
small contract, but where he spreads out and 
goes to the banks and borrows and assigns fu- 
ture payments, he may become a very danger- 
ous risk. 

MR. CATHCART: Keeping in mind the 
purpose and considering the effect, I would 
like to emphasize the exact wording of the 
Act in part, which is as follows: Its only 


purpose is to apply to, using the words of the 
Act, “moneys due or to become due.” Now, 
that seems to be very clear, that the moneys 
due the contractor, or to become due the con- 
tractor, is the only thing assignable. 

Now, then, we get back to what can be due 
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or become due, and unless it is due or can be- 
come due, it would not be assignable. Now, 
the surety’s position I don’t think is de- 
pendent on moneys that are due or becoming 
due the contractor, because the surety’s rights 
start at the time of default and, of course, 
they date back to the date of the contract, 
but the thing that puts the surety’s right in 
operation is the default by the contractor; 
and when he defaults, necessarily there is 
nothing due or to become due until the con- 
tract has been completed and the bills have 
been paid and it has been determined whether 
there is a balance in excess of the cost of com- 
pletion and the payment of the bills. There- 
fore, the Act says “money due or to become 
due,” and at least I grant that the bank can 
secure a good assignment and I say that if the 
surety was dependent upon its right of assign- 
ment, it would be in a pretty bad position, be- 
cause I do not think its right under such cir- 
cumstances would be superior to that of the 
bank. I hope I have made that clear, but my 
thought is that the right of the surety stems 
from the United States by way of subrogation 
and not from the contractor. 

Have you any thoughts concerning that 
point? 

MR. CROSBY: Mr. Cathcart, there are 
two theories on this point. One is that the 
rights of the surety stem from the assign- 
ment; the other, that the rights of the surety 
come by subrogation from the rights of the 
labor and material claimants who seem to 
have an equitable lien on the money. We 
ought not lose sight of that. Under the as- 
signment theory, of course, the surety claims 
its rights relate back to the date of the execu- 
tion of the contract and bond, whereas under 
the equitable lien theory, the surety’s rights 
are derived from the labor and material claim- 
ants. I think we must keep that in mind. 
There has been some confusion on this sub- 
ject. I have discussed it with several parties 
on that matter, the rights of the surety under 
his assignment contained in the so-called in- 
demnity agreement. 

MR. WEICHELT: On the indemnity 
agreement, I don’t think there is a great deal 
in that, but I think that that right of the 
surety is pretty well defined in the case of 
Martin vs. The National Surety, 85 Fed. 2nd. 
While it is on another issue, I think it defines 
the right of the surety pretty clearly. 

MR. CATHCART: I purposely have said 
that the right stems from the United States. 
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I purposely left open the subrogation of the 
surety’s rights to the right of labor and ma- 
terial, hoping that someone would bring up 
that point. Now, then, I think that the 
United States Supreme Court, as I remember 
the decisions, has held that the material and 
labor men do have an equitable lien and they 
feel it is their duty to see that they are paid 
and have further held, I believe, that the 
surety’s interests are subrogated to such 
rights; so I could say really that the right of 
the surety not only stems from the United 
States but also stems from the equitable right 
of the labor and material men. 


Mr. Beechwood says No, and I would like 
to have him elaborate. 


MR. BEECHWOOD: I think the Su- 
preme Court in the Hennigan case, I think it 
is 201 United States—and they haven’t 
changed from that decision—clearly says that 
the surety’s rights on the theory of subroga- 
tion, or whatever rights they discharge that 
the United States has, says that what the 
surety discharges, if they discharge the ob- 
ligations which the United States would have, 
first the United States would have the right 
to complete the contract; so if the surety un- 
dertook and performed what rights the United 
States has, they would therefore have the 
right in the fund the same as the United 
States as the original party to the contract. 
Then, they go further and say that the United 
States has an obligation to pay the labor and 
material men. Then they say, if the surety 
discharges the obligation which the United 
States has, then the surety is subrogated to 
the rights of the United States against the 
fund; but they have never said that the labor 
and material men themselves have a right of 
lien or that the surety, through the labor and 
material men, has a right of subrogation in 
those payments. It is, the subrogation goes 
to the federal government, the United States 
government, and does not go through the la- 
bor and material men. 

MR. WEICHELT: I don’t think that the 
government is liable for labor and material 
bills. 

MR. BEECHWOOD: The Hennigan case 
says So. 

MR. WEICHELT: They say so, but I 
don’t think they mean it, if you read it closely. 
There would be no chance for a labor and ma- 
terial man {to recover against the United 
States. They have no legal right under the 
Miller Act or anywhere else. They could only 
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come in by a superior right to that of the 
contractor. 

MR. CATHCART: 
is not legal. 

MR. WEICHELT: It is a moral right 
more than anything else and I think that it is 
what the Hennigan case implies. It is an 
equitable right. 


MR. CATHCART: The advantage of be- 
ing in this position is that I am privileged to 
make certain inaccuracies to provoke discus- 
sion, so any inaccuracy, George, you can as- 
sume that it is intentional. (Laughter.) 

MR. BEECHWOOD: From our discus- 
sion this morning, I assumed that. 

MR. CATHCART: Now, then, George, 
what do you think? If you remember the 
wording of the Circuit Court of Appeals de- 
cision in the Martin vs. National Surety case, 
as I remember it, the Circuit Court of Ap- 
peals did say that the labor and materials 
had such a lien, an equitable lien, against the 
funds. I think they almost use that plain 
language, or language as plain as that. 

MR. WEICHELT: Oh, yes, that has been 
held repeatedly. 

MR. CATHCART: Now, then, in the 
Martin case, after the Circuit Court of Ap- 
peals made this very broad decision, used this 
very plain language, I think it was to tempt 
the United States Supreme Court. The United 
States Supreme Court heard the case but, as 
they so often do, they just ran around a 
corner on that question and didn’t pass on it 
as such. Am I correct in that, Mr. Crosby? 

MR. CROSBY: I am not an authority. 

MR. CATHCART: Can anyone help me 
out there? 

MR. BEECHWOOD: Well, I remember 
fairly well, I believe, what the Supreme Court 
said, or the result the Supreme Court reached, 
but I don’t think that the statements, what- 
ever the Supreme Court made, in any way 
affected the decisions or the line of reasoning 
and the foundation of the legal results which 
they had theretofore reached. 

MR. CATHCART: I made a little note 
here. It is very brief. It reads this way: 
“Assignment valid as between the parties, al- 
though null and void as to the government.” 
That was one of the important points in that 
Martin case, because up to that case, the as- 
signments were held to be null and void not 
only as to the government but also as between 
the parties, and the Martin case did straighten 
that feature out. The question there involved 
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the assignment to the National and Martin 
proceeded to beat the National to the ball by 
securing from the contractor instructions to 
the government to send the check to him. 
Then Martin also took a power of attorney to 
endorse and cash the check. After he secured 
these papers (National, Mr. Nichols’ com- 
pany, in the meantime, was sitting in New 
York with its assignment, thinking it was per- 
fectly protected) from the contractor instruct- 
ing the government to deliver the check to 
him, and the power of attorney, he went to 
Washington, picked up the check, endorsed 
it and deposited in his account. Then’ the 
fight by the National started. 

MR. WEICHELT: But he was ultimate- 
ly made to disgorge. 

MR. CATHCART: That is correct. 

MR. HOLT: Mr. Cathcart, is it not true 
that in the Martin case the Supreme Court 
specifically held that the surety’s equitable 
right of subrogation did not violate the Act 
of Congress, as it then existed, forbidding as- 
signments? 

MR. CATHCART: Yes. 

MR. WEICHELT: They said that spe- 
cifically. 

MR. CATHCART: As I remember the 
case, that was one of the important parts of 
the decision which stuck in my mind, and the 
other part of that case was the wording of the 
United States Circuit Court of Appeals. 

I don’t think we really have reached the 
controversial part of this thing. I have made 
a note here, gentlemen, which reads this way: 
“T will go so far as to say that until such 
moneys are actually paid by the United States 
to the contractor, or his assignee upon default 
of the contractor, the United States is entitled 
to use such moneys to fulfill the contract, and 
consequently the surety, by reason of its right 
of subrogation, is likewise entitled to such 
funds. 

“T make this statement with full knowledge 
of the decision in the Town of River Junction 
case, and in spite of such decision, for the 
following reason: 

“This Act says in part, ‘Such payment shall 
not be subject to reduction or set-off for any 
indebtedness of the assignor to the United 
States arising independently of such contract.’ 
If the contractor defaults, any claim by the 
United States or laborers and material men 
because of such default would, of course, arise 
from such contract and fall within the excep- 
tion set forth in the Act. Therefore, the 
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United States at least would set off its claim 
against such moneys due or to become due the 
contractor, and the surety would be entitled 
to the right of subrogation, and by reason of 
such right, to the said moneys.” 


Now, then, the Town of River Junction 
case created a snarl at that point, in that it 
attempted to distinguish between moneys due 
or to become due. Now, Mr. Holt—inci- 
dentally, that was a case of the Maryland 
Casualty Company—Mr. Holt was their coun- 
sel, representing us in the case, and he tried 
the case for us. I hate to say this publicly 
but he lost the case for us and I think it is 
fitting and becoming now that he should ex- 
plain not only to me, but to the rest of us, 
just how that case was lost. (Laughter.) 
Would you mind coming up here and explain- 
ing that situation, Mr. Holt? 


MR. HOLT: It only proves that the alibi 
is a wonderful institution. 


MR. CATHCART: Of course, if we didn’t 
have the highest regard for Mr. Holt, I 
wouldn’t presume to have made such a state- 
ment. 

MR. HOLT: Mr. Cathcart and gentle- 
men: 

In the River Junction case, I think it is im- 
portant first to bear in mind that that case 
did not involve the Assignment of Claims Act, 
because the contract was not with the United 
States government but was with a municipal 
corporation in Florida, the bond being the 
usual bond in such cases required by the 
statutes of Florida in contracts for public 
works, so there was no question of the As- 
signment of Claims Act in it. 

As I stated informally, I won that case 
twice before the District Court and lost it 
twice before the erring majority of the Circuit 
Court of Appeals. I have the further support 
of the Harvard Law Review and the Michigan 
Law Review, both of which agree with Judge 
Hutchinson and with me. But that still 
doesn’t do us any good. 

The point on which the River Junction case 
really went off was this. In the first appeal, 
the Circuit Court of Appeals reversed the 
lower court because, upon motion of the 
surety, defenses asserted by the bank, the 
lending bank, and the town were stricken out, 
which defenses set up that in point of fact, 
the moneys loaned by the bank were actually 
used to discharge obligations for which the 


- surety was liable, namely, the payment of 


sub-contractors and material men, and that 
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was the basis of the reversal on the first ap- 
peal. 

The bank then came in and adduced evi- 
dence to show, and did establish without con- 
tradiction, that the moneys were actually so 
used. Those funds were traced from the ac- 
tual loan to the credit of the contractor in his 
deposit account and cancelled checks and other 
records were produced to show that those 
moneys actually relieved the surety of a 
burden that it would otherwise have had to 
bear in suits brought for the benefit of the 
sub-contractors and the material men, and it 
was upon that equitable doctrine that the 
court held that one using his resources for the 
benefit of another was entitled to equitable 
subrogation which was of a higher degree than 
the status of the surety depending upon the 
assignment that was incorporated in the in- 
demnity agreement that is a part of the appli- 
cation for the bond; and that was the particu- 
lar point on which Judge Sibley of the Fifth 
Circuit grounded his ultimate holding that the 
bank was entitled to that money, and un- 
questionably in that case it was true; the 
surety got the benefit of the funds that were 
loaned. The contractor was insolvent at the 
time of the loan, had no resources of its own. 
It was a corporation that was just on the 
verge of becoming defunct and had the bank 
not loaned the money, the loss of the surety 
would have been increased by just that 
amount. 


MR. CATHCART: That case, Mr. Holt 
emphasized that when money is due the con- 
tractor, the court will consider the money the 
same as paid. In other words, they attempted 
to apply, or did apply, as a matter of fact, the 
equitable principle that equity should require 
that as done which ought to have been done. 

MR. HOLT: That is correct, sir, and 
there was one other feature. At the time of 
the assignment to the bank and the actual 
loan by the bank, there had been accumulated 
in the contract or in the hands of the munici- 
pality, sufficient funds in addition to the re- 
tained percentage to reimburse the bank, and 
that was another of the factors. So I think 
that case can be clearly distinguished from 
the legal right of the bank by virtue of its as- 
signment, as compared to the equitable right 
of the surety under the equitable doctrine of 
subrogation that is recognized in the Martin 
case. 


May I take this opportunity to comment 
on one thing that Mr. Weichelt said? I do 
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not see how a surety, having once signed the 
bond, would be permitted by the govern- 
mental authority, whether it be the United 
States government or any municipal or other 
public corporation, to be relieved of its obliga- 
tion on the bond, at least so far as perform- 
ance is concerned, and I just don’t think they 
would ever turn you loose. When you sign 
and deliver the bond, it seems to me that the 
ultimate liability is fixed there and it would 
be a grand thing if there were some way of 
changing our minds, but I am afraid that 
isn’t possible. 

MR. WEICHELT: Why, I didn’t think it 
was possible under the law. I thought that it 
should be made possible by legislation. I can 
go into that quite at length if you want me to. 
It sounds, offhand, like it couldn’t be done, 
but what I had in mind is where you sign a 
bond for a contractor, expecting to carry him 
on, and he spreads out so far on the theory of 
assignments, on the right of assigning his fu- 
ture payments, that he gets beyond what he 
was when you bonded him. Under those cir- 
cumstances, the surety should be in a position 
to get off of it. It would have to be done, of 
course, by amending legislation. 

MR. BEECHWOOD: Does Mr. Weichelt 
mean for any liability which has arisen or for 
any future liability? 

MR. WEICHELT: Future liability. 

MR. CROSBY: On the subject that Mr. 
Beechwood brought up, he brought out one 
point and I want to bring out another, that 
these loans that are made by banks are not 
always made at the inception of the contract. 
The practice has been in many cases for the 
contractor to negotiate a loan at the time or 
shortly after the time of making the contract, 
but there are many other cases where a con- 
tractor has negotiated a loan after he has got- 
ten into trouble and after the work has been, 
we will say, 50 per cent or more completed. 
Now, in that situation, there are liabilities 
arising on both bonds, on the performance 
bond and on the labor and materials bond, 
and nobody can determine what that liability 
is and I am afraid the first surety, on the per- 
formance and payment bond, would have ex- 
treme difficulty in securing a release of liabili- 
ty, and particularly on the labor and material 
bond. 

MR. CATHCART: Difficulty in what 
way, Mr. Crosby? 

MR. CROSBY: As to liability. Here is a 
sub-contractor, we will say, performing work. 
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Well, what is his liability? What are his ulti- 
mate claims? How are you going to measure 
that? It is going to be difficult. He is con- 
nected with parties that supply materials. 
They supply material before and after sub- 
stitution of the surety. 


MR. CATHCART: Was it your thought 
there would be a substitution of surety, Mr. 
Weichelt? 

MR. WEICHELT: My thought was this, 
that there could be no redress or relief from 
liability that had accrued, but let us assume, 
as Mr. Crosby said, that the contract is 50 
per cent complete. The surety, without the 
assignment, without the right of assignment of 
the retained percentage of the amount earned 
on the progress payment that hasn’t been 
made, is entitled to all of that security for the 
discharge of the liability it may have incurred 
up to that point. Now, if the right is given 
to the contractor to assign what is due and 
what may be due, the surety should have a 
right to say whether he should go on, whether 
he would be a risk to carry on, regardless of 
what is due. They can’t relieve themselves, 
of course, as we all know, from that which has 
accrued and that which the surety is liable 
for, but the surety shouldn’t be compelled to 
continue with a contractor who assigns his re- 
tained percentage, who assigns that which 
really comes due to the contract for any rea- 
son at all. He may not be considered at that 
time a contractor who is competent and cap- 
able of carrying on. In other words, it is to 
prevent the assignment of the retained per- 
centage in those funds that the surety has a 
right to have as security for any indebtedness 
that may be incurred. I think that something 
on the question of notice could be worked out 
on that. What brought it to my mind was 
what we find contractors assigning claims do. 
There is a bridge company case here that is 
in that very situation. It couldn’t undertake 
other work except for the fact it relieves itself 
of the obligations on the continuing contract 
by way of assignment. It spreads out too far. 
It is a question of underwriting more than 
anything else, whether the surety wants to 
continue it, but I think they should be given 
that right. In other words, the contractor’s 
status has changed the moment he assigns 
rights, is allowed to assign rights in funds; 
his status has changed entirely from that 
which the surety assumed and the surety 
should not be compelled, by virtue of the 
right of assignment, to continue, just as we 
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have in practically all the states the right of 
a surety to relieve itself from the fiduciary 
bond by proper notice, etc. It doesn’t relieve 
itself of the right to complete the contract; it 
doesn’t relieve itself of the right to re-let the 
contract, but it should not be compelled to 
continue on that obligation where the contrac- 
tor changes the status which the surety as- 
sumed. 

MR. BEALS: I am getting my bread and 
butter from an insurance company and I 
shouldn’t be trying to damn it to the ad- 
vantage of the bank. I find myself, though, 
disagreeing with Mr. Weichelt, but also agree- 
ing with him on one point. Recently, I found 
myself in the enviable position of a contract 
loss of $87,000 down in Greenville, South 
Carolina. Three banks loaned them $155,- 
000, every dollar of which went right square 
into that contract, and had it not been for the 
banks, our loss would have been $87,000 plus 
$155,000. 

Surety companies are kept in the contract 
business primarily because of the labor and 
material protection, and I do not favor any- 
thing that minimizes the protection a surety 
company affords. However, I do not favor 
giving the banks— 

MR. CATHCART: Is this for the record? 


MR. BEALS: I am not going to make it 
too bad. 

I would say that a surety company ought 
to have some control over the extent to which 
a contractor may go in assigning funds due on 
the contract on past-due indebtedness or in- 
debtedness which he may wish to use on that 
contract or, as in a recent case we had, where 
a perfectly solvent contractor bought out a 
shipyard and was using all his corporate funds 
in the shipyard, an entirely new venture. I 
would suggest the solution is to provide an 
amendment to the Act, or an agreement in the 
contract or in the bond, or with the banks 
generally, that when an assignment is given 
subsequent to the execution of the contract 
and bond, the surety company shall have the 
right to enter into a joint control arrangement 
with respect to that loan and that the surety 
company’s rights are minimized or the surety 
company consents or has knowledge of the as- 
signment only if it shall have the right to 
make sure that all funds loaned to the con- 
tractor shall be used exclusively on the con- 
tract, because what is happening nowadays in 
a great many cases is that the surety is being 
held to the disadvantage of the bank, and all 
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the surety company should expect is to make 
sure that what loans may be made to the con- 
tractor shall be used in the discharge of the 
obligation which it has bonded and the bank 
repaid out of funds on that obligation only. 
MR. CATHCART: Of course, from a 
surety standpoint and the bank standpoint, I 
do not think that surety coverage should be 
thought to be extended to cover bank loans. 
MR. BEALS: Iagree with you. 


MR. CATHCART: The discussion on this 
Assignment of Claims Act is important. When 
you read the thing, it seems elementary that 
the surety’s position has not been changed 
and you wonder, “Well, why all these papers 
and why all the discussion and everything else 
about it, if the Act is so plain?” Well, the 
reason we are discussing it and the reason it is 
important and timely is because of the opinion 
in the Town of River Junction case, first; 
and second, because of the interpretation 
placed upon it by the banks. and third, be- 
cause of the recent decisions of the comp- 
troller’s office, which have been unfavorable 
to the sureties. The combination of those 
three things I think make it important for us 
to wonder where we are going, because it runs 
into hundreds of thousands of dollars, and 
maybe millions. 

Now, then, the Town of River Junction 
case is important, Mr. Holt, from my stand- 
point, because it says that if the work has 
been done by a contractor and an estimate be- 
comes due for the work that he has just fin- 
ished, although the estimate has not been paid 
by the government, the courts will consider it 
as being paid and funds in the hands of the 
contractor, with which he can do as he 
pleases. That is the damaging point in that 
case and that is the only part of the case that 
is bothering me, and it bothered Mr. Nichols 
a whole lot not very long ago. I see no basis 
for the court’s strained reasoning in that 
case and, to me, it was strained. They cer- 
tainly ignored completely the decisions of the 
United States Supreme Court, which the 
United States Circuit Court of Appeals should 
have followed, and the only way it could 
avoid these decisions and get around them 
was by applying the principle that equity 
should regard that as done which ought to 
have been done. 

MR. FIEDLER: Mr. Cathcart, would 
you be willing to tell us, if you can, the argu- 
ments which the attorneys for the bank put 
forth to you and to Mr. Nichols before you 
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concluded your arrangements or settlement 
with them, if your case is so far out of the 
way that you can speak of it? 

MR. CATHCART: It is very simple, if I 
have Mr. Nichols’ permission to explain it. 

MR. NICHOLS: You do. 

MR. CATHCART: We had a meeting in 
New York at which the banks had their rep- 
resentatives present,§Probably there were half 
a dozen bankers and half a dozen of their legal 
representatives. The sureties took the position 
that, “If we are going to talk about the law and 
the application of the law, we will continue 
talking all night, so let’s compromise it, each 
side thinking as they want with regard to the 
effect and the interpretation of the law, and see 
if we can’t dispose of it without arguing those 
points,” because the banks were very definite 
in their interpretation that there were certain 
equities that affected them and the sureties 
were equally as firm that they did not affect 
them, and if we had started discussing the law 
and its interpretation, instead of reaching a 
settlement, the discussion would have contin- 
ued for months. You can imagine just two law- 
yers talking law and its interpretation mean- 
ing hundreds of thousands of dollars to one 
side or the other and one of them agreeing to 
an adverse interpretation. 

MR. NICHOLS: As a collateral matter, 
Kemp, there were several hundred thousand 
dollars’ worth of salvage that could never 
have been conserved and distributed until 
after we had exhausted all of the legal prob- 
lems if we had tried to thrash this out through 
the highest courts. 

MR. CATHCART: That is correct, Henry. 

Now, to follow along with this money that 
has been earned by the contractor in the form 
of estimate that has not yet been paid, we 
have a decision by the United States Court of 
Claims. That was a recent decision, in June 
of this year. That is the case—you may be 
familiar with it—of the Modern Industrial 
Bank. In that case, the fight was between 
the bank and the United States. An estimate 
had been earned which the bank claimed due 
and it had been passed upon by the engineers 
for the government but the government had 
not paid the estimate. After the estimate had 
been filed, the contractor defaulted. Then 
the government undertook the completion of 
the work and in undertaking the completion, 
it incurred losses or expenses that consumed 
most. of the contract balance, though not all 
of it, and the balance that remained in the 
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contract after the government had paid itself 
the cost of completion and had also paid it- 
self, the engineers’ expense was paid to the 
bank, but the bank contended it was entitled 
to the full amount of that estimate, some $21,- 
000, and in the Court of Claims the bank 
cited the Town of River Junction case and 
attempted, as I remember the decision, to 
apply the ruling in that case. But the Court 
of Claims, without specifically passing upon 
that, simply said, after it had set forth the 
bank’s contention, “Our opinion is indicated 
in the judgment,” and the judgment was for 
only $7,000 and not for the amount of that 
estimate. So that is the way the Court of 
Claims passed on it. 

You can see the importance of the decision 
in the Town of River Junction case until it 
has been corrected. 

Now, the banks’ position is very evident in 
the claims that they are making against the 
National, or did make against the National, 
in the so-called Newton cases, and the opinion 
of the comptroller general is very evident in 
the last two decisions, one of them involving 
the New Amsterdam, Mr. Denmead’s com- 
pany, and Mr. Holt is likewise the attorney 
in that case. 

MR. DENMEAD: He won that case. 

MR. HOLT: So far.* 


MR. CATHCART: Gentlemen, Mr. Holt 
won that case before the District Court, but 
he is before that same United States Circuit 
Court of Appeals that decided against us, so 
I don’t know what they are going to do now. 

The next point that I have here is the one 
of notice. This notice is of the utmost im- 
portance to the surety to enable it to protect 
its position as surety should it learn of acts by 
the contractor constituting a default under 
the contract before such contractor is actually 
declared in default by the United States. For 
instance, the creditors of the contractor do 
invariably notify the surety whenever the con- 
tractor is slow in paying them. Such non-pay- 
ment of bills constitutes a default under the 
contract. Investigation by the surety at that 
time might disclose the contractor is financial- 
ly involved to the extent that it immediately 
becomes necessary to safeguard and protect 
the contract balances for use in the fulfill- 
ment of the contract. 

With notices before it that such balances 
have been assigned to a financing institution, 
the surety knows it must act immediately. It 
must at once assert its claim of subrogation 
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and take suitable action to prevent further 
payment to the contractor or his assignee. 

This reasoning follows my opinion that it 
was not the intention of the legislation to 
change the position or rights of the surety, but 
to safeguard them. After all, the surety does 
occupy an important place, because upon fail- 
ure of the contractor, the United States looks 
to the surety to fulfill such obligation over 
and above any contract balances to within the 
limits of its bond. 

Now, then, you can see in the California 
Bank case the importance of that notice. If 
I remember the case, the bank had an assign- 
ment. An estimate became due, was paid. 
The contractor was in default yet, by reason 
of non-payment of bills, the estimate was paid 
to the contractor and by the contractor to his 
bank. Then the surety attempted to recover 
and they were unsuccessful, and I think 
rightly so, because after the fund gets in the 
contractor’s hand, it becomes the general 
funds of the contractor and I think he can 
do with it as he pleases. As far as I know, 
a.trust is not imposed upon the fund and un- 
less such trust is imposed, I don’t see how it 
would be possible to follow it after the esti- 
mate had been paid. 

The importance of the notice is also em- 
phasized in the Modern Industrial Bank case. 
In that case, the surety was notified, but it 
knew the bank was claiming the contract bal- 
ance and it was probably better to waive its 
right to complete the contract and let the gov- 
ernment finish it and use the funds in its 
hands to reimburse itself rather than to call 
upon the surety, and, as a consequence of 
that, it left the scrap between the bank and 
the United States instead of the scrap be- 
tween the bank and the surety. Now, then, 
if the surety was not acquainted with the as- 
signment, it could have undertaken to finish 
the job and then had a battle with the bank 
about who was to get the money, but cer- 
tainly the easiest way was to waive its right 
to complete and let the United States finish 
and use the balance of the contract to reim- 
burse itself and, of course, then the battle 
was between the United States and the bank. 

Mr. Holt, do you have any further thought 
with regard to notice? I think you men- 
tioned it. 

MR. HOLT: I don’t like to be on my feet 
so much. I should much rather learn from 
these other gentlemen. But in the New 
Amsterdam case to which you adverted a mo- 
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ment ago, the surety made this particular 
loan, I think just two days before the con- 
tractor was known to be in a state of default. 
The assignments had been taken some five 
months prior to that time and it was not until 
then, after a lapse of five months, that the 
surety was first notified that the bank held 
the assignment. ‘The governmental depart- 
ment, in this case the Farm Security Admin- 
istration, was notified promptly when the as- 
signments were given, but, in the opinion of 
the comptroller general, the delay in giving 
the notice to the surety made no difference. 

Immediately upon receipt of that notice, 
the surety rejected the notice, so to speak, or 
rather, returned the copy of the assignment 
and said that it would not accept the notice 
but would stand upon its rights already ac- 
crued, but that was entirely brushed aside by 
the comptroller general, who said that the 
provision in the Act for giving notice to the 
surety was merely procedural and did not af- 
fect the validity of the assignment to the 
bank. 


That, of course, for the reasons Mr. Cath- 
cart pointed out a moment ago, always works 
a very great hardship upon the surety because 
of its ignorance of the condition, and in this 
particular case the surety did not know that 
the contractor was in trouble until it received 
the notice of assignment from the bank when, 
as a matter of fact, they had already accrued 
many, many thousands of dollars of unpaid 
material bills for which the surety was already 
liable by virtue of its payment bond, and 
which it ultimately had to pay, with the result 
in that particular case that until the surety 
had put I think some $200,000 into ‘the job 
for the completion of the work and the pay- 
ment of material men, from each of whom, by 
the way, the surety took the precaution of 
taking assignments of the material men and 
the sub-contractors’ claims against the con- 
tractor, but until that money was poured into 
the job, nothing further became due to the 
contractor; and, taking literally the language 
of the Act, “moneys due or to become due,” 
it seems to me that that emphasizes the im- 
portance of the notice to the surety, because 
the money that the government ultimately 
paid; to the bank and for which we now hold 
a judgment that is on appeal to the same 
Fifth Circuit Court of; Appeals, it is our 
money that went to the bank and there would 
have been no fund, nothing ever become due 
to the contractor except out of the surety 
company’s money. 
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MR. CATHCART: The reason I raised 
the question of notice as important and have 
given you my opinion for the reason of the 
notice is because the banks have taken the 
position that if it was not the intent of the 
Act to subordinate the claim of the surety, 
why would the Act require the surety to be 
notified? What purpose would there be in 
giving the surety notice if its position had not 
changed? 

Now, of course, that point has not been 
decided. That will still be before the court 
and will be decided later. I don’t see how 
the court can accept that interpretation but 
the argument has been made and I do not 
think we should overlook it. I have attempted 
to answer it in what I have said. I am not 
sure how complete the answer is. 

MR. CROSBY: Assume for the moment 
the assured does get notice. What can he do 
about it that is going to protect his rights? 

MR. BEECHWOOD: May I amend that 
question to ask, What does the law impose 
upon him to do 

MR. CATHCART: As to the first ques- 
tion that was asked, what can he do about it? 
—we have signed a bond; the bond is not 
cancellable and there is nothing we can do 
about it. (Laughter.) 

MR. CROSBY: Then why talk about it? 

MR. CATHCART: Now, then, what was 
your question, George? 

MR. BEECHWOOD: My question was 
really, supposing the surety does receive the 
notice, which you say they want? After hav- 
ing received that notice, is there any obliga- 
tion upon the surety to take affirmative ac- 
tion then and there to protect his rights? In 
other words, what waiver of rights would be 
flowing from the notice? 

MR. CATHCART: I should say legally, 
no, but under the administrative practice, I 
don’t know. 

MR. CROSBY: I should like to know 
what action the surety should take after it 
receives the notice. It cannot step in and com- 
plete the contract, because the contract, of 
course, is between the government and the 
contractor. I don’t know. I am open for 
some light and information and advice on 
that, as to what the surety can do. 

MR. WEICHELT: He can do nothing un- 
der the present legislation. 

MR. CROSBY: There is nothing in the 
law, no action the surety is obliged to take 
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to protect himself. What can he do? I don’t 
understand what he can do. 

MR. CATHCART: George, why do you 
think the Act provided that the surety be 
notified? 

MR. CROSBY: I am sure I don’t know. 
I don’t see any purpose in it. 

MR. CATHCART: I asked that question 
because the surety’s position cannot be af- 
fected by the notice and therefore I can see 
no purpose in that requirement other than the 
reason that I have just advanced. 

MR. DENMEAD: Mr. Cathcart, don’t 
the sureties now, when they get the notice 
and they propose to sign the acceptance, try 
to qualify their acceptance with a clause re- 
serving all the rights, etc.? Do you think 
that is worth anything? We do it, but is it 
worth a darn? 

MR. CATHCART: I don’t think it 
changes the position any more than if they 
simply acknowledge the notice. I can see no 
harm in that, but by adding a number of 
qualifications to your acknowledgment, I 
don’t think it changes our position or helps 
our position. I think it leaves them in identi- 
cally the same position they were in before 
notice was received. 

MR. DENMEAD: We have had some ar- 
guments about the value of it. That is the 
reason I was wondering how you felt about 
it. 

MR. CATHCART: Have you any thought, 
Mr. Fiedler? 

MR. FIEDLER: No, not on that point. 

MR. CATHCART: Well, on any point. 
(Laughter. ) 

MR. FIEDLER: Here in 1940, there was 
a meeting of quite a number of Chicago law- 
yers gathered to hear a paper read by one of 
the senior attorneys in one of the largest 
banks in Chicago on the Assignment of Claims 
Act of 1940, in which he tried to set forth the 
attitude of the bank and of the attorneys for 
other banks with whom he had been in con- 
ference. As I recall his outline of their view 
of it, he said that the banks had been ap- 
proached by a great many contractors for 
loans and the banks felt that during the war 
period a great deal of the business that would 
be done in the country would be done by 
contractors with the government and the 
banks simply had to find out some way of 
financing all of that government work if the 
banks were to finance most of the business 
being done in the country. 
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In order for the banks to get that business, 
they were confronted very shortly with the 
proposition that, unlike the usual commercial 
situation, they were in no position to get an 
effective assignment, and hence the banks at 
the committee hearings in Washington were 
very eager to cooperate and to work out a 
basic plan whereby the banks could make 
those loans and get effective assignments, and 
the Assignment of Claims Act of 1940 re- 
sulted. 

He then went on and referred to the basic 
difficulty between the bank on the one hand, 
which made the loan, and the surety com- 
pany on the other, which guaranteed the loan, 
and he made a remark which interested me 
very greatly, in view of Mr. Weichelt’s re- 
marks. He said that the banks always re- 
garded the surety bond as something that was 
non-cancellable, which, of course, is the law, 
and’it seemed to me that when I talked with 
others afterwards, that everybody regarded it 
that that not only was the law but should be 
the law. After all, if a surety company can 
sign a bond on a contract and can then walk 
out of that bond when the contractor becomes 
improvident or extends his business activities 
too far, then nothing comes at all of the 
bond, and I think that that situation of a con- 
tractor extending himself is to be sharply dis- 
tinguished from the case where a surety com- 
pany signs a bond for a guardian who is going 
to be in there maybe for 20 years and the 
surety can go in, under the statute, and pay 
up his liability to a certain point, get a settle- 
ment of accounts and then have somebody 
else take the risk from there on in. 

So this attorney for the bank said that they 
regarded a bond as being absolutely not can- 
cellable and would insure the completion of 
the contract. 

Then he came finally to the subject that 
we are all so much interested in, as to who 
gets the money in the event of a default, 
whether the money that is there stands be- 
tween the surety and its ultimate liability or 
whether the bank gets it back, and he said 
frankly that he didn’t know. He said that 
from their viewpoint, the bank made a loan 
of so many dollars, on which it would get a 
rate of interest, and that, traditionally, they 
expected to get that back. The surety com- 
pany advances nothing but its credit, for 
which it receives the premium. He summed 
up his view on it by saying that he thought 
that the banks would have to be content with 
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taking back on their loan under their assign- 
ment what was left after the government had 
reimbursed itself and after the surety had 
grabbed what was there to exonerate the 
surety before it was compelled to pay any- 
thing. That was their viewpoint and I can 
only report it to you as I got it on that oc- 
casion. 

MR. WEICHELT: Mr. Cathcart, I believe 
I may have given the wrong impression. I 
never intended to imply that a surety com- 
pany relieve itself of a contract having been 
signed. 

MR. CATHCART: 
you did. 

MR. WEICHELT: But I do say that if 
the surety companies can do so, they should 
insist that an amendment be given for notice, 
and also that that assignment, that the surety 
does have a right to take the contracts over 
from that point. They may discover that the 
contractor has spread out so far or circum- 
stances have arisen that they would much pre- 
fer carrying the contract on from that point. 
In other words, if the contractor can’t finance 
himself, I think the surety should have some- 
thing to say as to what should be done with 
the contract. I didn’t mean to infer that the 
law gave them that right or anything of that 
kind. I just had in mind that the surety 
should be notified and be given some rights 
on the completon of the particular obligation 
if assignment is allowed. 

QUESTION: Couldn’t that be handled by 
agreement between the contractor and the 
surety at the time? 

MR. CATHCART: Here is the practical 
approach to that as I look at it; at least, this 
is the approach that we take. If we sign a 
bond and the contractor starts working and 
he is becoming involved by the non-payment 
of bills and the contract provides for the pay- 
ment of bills, so the non-payment would con- 
stitute a default, we can urge the declaration 
of the default by the obligee. Now, when we 
have urged the obligee to declare the default, 
they have followed our request. 

What would be the position of the surety, 
for instance, if a contractor became obligated 
for the payment of bills and the surety felt 
that he should be declared in default because 
of the non-payment of the bills and the 
obligee refused to declare him in default and, 
as a result, a loss occurred under it to the 
obligee? I was going to say under the bond, 
but to the obligee. What would be the 
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surety’s position with respect to that liability? 
That question has not been decided, as far as 
I know, because the obligees have followed 
our request. Have you a thought on that? 

MR. KELLEY: Have you had any ex- 
perience with allocation agreements between 
sureties and banks? 

MR. CATHCART: I would rather not 
touch on that at this meeting. 

MR. KELLEY: You regard that as a sep- 
arate item? The discussion up to this time 
refers only to cases where there has been no 
such agreement. 

MR. CATHCART: I am not in favor of 
the agreements and I don’t want to talk about 
them if I can avoid it. 

MR. KELLEY: Well, doesn’t the form of 
agreement they have used, though, say that 
failure to pay labor and material bills con- 
stitutes a default? I have seen such agree- 
ments. 

MR. CATHCART: That is correct, and 
the agreements say a lot of other things. We 
could continue this for quite a long while if 
we started going into those allocation agree- 
ments. There are some companies that have 
signed them. Others have not. Some have 
refused. I don’t think they are being used 
generally and I don’t know that they are being 
used at all at this time. They have been 
used in exceptional cases. 

MR. CROSBY: On the question you raised 
on these government contracts, there is no 
provision in there that default in paying the 
bills shall constitute a default on the contract, 
but in the Martin case the Supreme Court 
held that a default under the bond is a default 
under the contract. The problem would be to 
get the government to declare a default be- 
cause of non-payment of bills. 

MR. CATHCART: Yes. Well, you have 
to make your demand upon the contracting 
officer, which we have done in some cases. 

MR. CROSBY: Whether you should be 
able to sustain a claim against the govern- 
ment by reason of its failure to declare a de- 
fault is a very questionable thing. 

MR. CATHCART: That is what I think, 
too, but that is an open question. 

Well, gentlemen, I think I have covered the 

points that I wanted to raise and unless you 
‘ have some further points you want to have 
us discuss at this forum, I will call it to a 
close. Is there anyone who has a point in 
mind or would they like us to attempt to elab- 
orate on what has been said heretofore? 
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MR. NICHOLS: There is just one addi- 
tional point, Mr. Cathcart, for the purpose of 
the record. The two or three cases that have 
been decided in the comptroller general’s of- 
fice have been decided purely on administra- 
tive procedures, haven’t they? 


MR. CATHCART: That is correct. 


MR. NICHOLS: I mean, the comptroller 
general has ignored what may be the legal po- 
sition of the sureties with respect to any as- 
signments, indemnity agreements or other- 
wise, and I take it has not paid too much at- 
tention to the sureties’ well understood rights 
of subrogation. In other words, they look at 
this Assignment of Claims Act of 1940 and 
merely administrate under that as they under- 
stand it. Is that right? 


MR. CATHCART: As I understand it, 
they have accepted the legal position of the 
bank and ignored the equitable position of the 
surety. I think that has been their attitude 
and their reason for holding in favor of the 
bank. ‘They feel that it is not within the 
province of that office to consider equitable 
matters and that should therefore be a subject 
to be decided by the Court of Claims, and, of 
course, it is just the passing of the buck right 
along. But remember that the Court of 
Claims has just passed on this in this Modern 
Industrial Bank case and they have followed. 
the reasoning that we have advanced here to- 
day all the way through, and certainly that 
case holds out hope that the other cases that 
we have will be followed the same way. 

MR. CATHCART: Well, gentlemen, I cer- 
tainly appreciate your help and your attention 
and cooperation. 

MR. NICHOLS: I would like to say be- 
fore we leave that we have here about 25 
copies of reprints of Mr. Cathcart’s paper in 
the Insurance Law Journal. If anybody 
hasn’t seen that or has seen it in the Journal 
and would like reprints of it, they can have 
them here. 

I think as a practical solution to this prob- 
lem, we haven’t decided here today who gets 
the moneys in the hands of the government 
in the event of default; whether it is the 
sureties or the banks, and it may be some 
time before the. courts decide that question, 
at least to our satisfaction. I do think that 
the banks have a lot to talk about if they are 
going to continue to help to finance contrac- 
tors, and certainly surety underwriters have a 
lot to take into consideration and to talk 
about. A bank that lends its money, that 
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helps to keep the contractor a going concern, 
particularly on a certain job that might other- 
wise fail, I think is entitled to be considered 
in the distribution of the moneys that other- 
wise would have been payable to the contrac- 
tor. Of course, if a bank merely chucks in 
money and the contractor who is about ready 
to fold up takes that money and squanders it 
on other ventures, as we have known to be the 
case, then there are other considerations in- 
cluding whose duty it should be to watch that 
money. But where a bank has put money at 
the disposal of a contractor, and it has gone 
into the job, and has brought the construction 
to completion, or substantially to completion, 
and that money has been used to satisfy labor 
and material and perhaps sub-contractors’ 
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bills would have otherwise been chargeable to 
the surety, then certainly I think that the 
bank must be given consideration, whether 
this Assignment of Claims Act of 1940 is suf- 
ficient in law to give it or not. As time goes 
on I think the surety companies and the 
banks must sit down and make some sensible 
agreement among themselves, whether you 
call it an allocation agreement or what not. I 
think there should be a meeting ground where 
such reasonable business men can agree. 
Whether this can be done in a general way 
covering all future jobs and loans or purely 
on a facultative basis is something that will 
have to be given further consideration. 

I thank you all for coming and for your 
participation. I have enjoyed it and I hope 
that you have. (Adjourned at 4:10 p.m.) 


War-Made Duties and Responsibilities of the Bar 


By Fioyp E. THompson 
Chicago, Illinois 


E meet to confer in solemn times. Millions 

of the flower of our manhood are under 
arms and fighting on far-flung battle fronts. 
The blood of Americans is being mingled with 
the soil of every continent and thousands are 
dying to preserve our great inheritance. Our 
present duty is clear. Every other activity 
must be subordinated to support these men 
facing the enemy in combat. The organized 
bar has rendered distinguished service in furn- 
ishing legal aid to men in the armed forces and 
their dependents and in other war activities. 
Lawyers in civil life have proven that there 
is a place for them in the prosecution of a 
war and have won the commendation of 
representatives of all branches of the service. 
Our hearts, our minds and our energies will 
be centered upon the speedy and successful 
termination of this terrible war until the fangs 
of the war dogs are pulled and the job of 
crushing their whelps is done. 

When that happy day arrives, the brave 
men who have borne the brunt of battle will 
have completed the task assigned to them. 
The dead will be mourned, the invalided will 
receive the tender care of a gratefui people 
and the able-bodied will be welcomed home as 
conquering heroes. Then what! Will this ter- 
rible expenditure of blood and treasure be 
wasted in a temporary victory over military 
aggressors and will they be permitted to grow 


strong again and left free to start another 
war? Civilization may not survive another 
such victory. Tremendous as has been the 
task of organizing this Nation for war, it is 
not greater than the task that lies ahead to 
find the method and the means of preventing 
a third World War. War can never be elimin- 
ated but it can be isolated. Society has de- 
veloped the methods and means of compelling 
individuals and small groups to keep the peace 
to a degree that community life is reasonably 
safe and agreeable. The tragedy is that it has 
failed to devise the method and means by 
which to restrain larger groups, called nations, 
from loosing the war dogs at their pleasure 
and creating situations which draw all nations 
into the conflict. Among themselves the peo- 
ple of a nation generally maintain order under 
domestic laws, but in their international rela- 
tions they live by the law of the jungle. To 
preserve the peace we must have war, but the 
family of nations can localize the war to the 
aggressor who disturbs the peace, if civilized 
nations want peace. 

There is general agreement that something 
must be done to assure the maintenance of 
order among nations and that this object can- 
not be attained unless this Nation does her 
part in devising the method and contributing 
to the means, but there is wide divergence of 
opinion as to what our Nation can and should 
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do as a member of the family of nations to ac- 
complish this noble purpose. We are the most 
powerful nation on earth and we cannot es- 
cape the consequences of our position if we 
had any desire to do so. We are no longer 
insulated from the disturbances of other sec- 
tions of the globe. Distances have been elim- 
inated and barriers have been removed. We 
shall be drawn into every global conflict, 
whether we want war or not. Neither our 
geographical position nor our independence 
nor our strength can prevent it. If we want 
peace we must see to it that peace is main- 
tained in the world by isolating war before it 
becomes global in character. 


The only alternatives to order under law 
are tyranny or anarchy. This is readily ac- 
cepted as to domestic affairs. We have secured 
personal liberty by establishing and maintain- 
ing a government of law. If we accept re- 
corded history as our guide, we know that 
liberty cannot exist without order and that 
order exists only where there are laws govern- 
ing human conduct. If our experience has 
shown the necessity of law to maintain peace 
and security among individuals, then it must 
follow that law is equally essential to peace 
and security among nations. The fact that the 
people of most of the nations of the world 
are now engaged in a global war for the sec- 
ond time in a generation is a serious indict- 
ment of the intelligence of mankind. There 
has been great progress in the last hundred 
years in the development of the law govern- 
ing the relations of nations, but what is to be 
the international law of the future is a chal- 
lenge which must be met with determination 
and intelligence. Of necessity and of right, the 
people of this Nation look to their lawyers 
for leadership and by no form of special plead- 
ing or specious argument can the lawyers 
evade their responsibility. 

- Recently the American Bar Association, 
through its Journal, sent to its members a 
treatise of the “International Law of the 
Future”, which stated certain postulates, 
principles and proposals representing a com- 
munity of views of a group of lawyers who 
had held a series of discussions over a two- 
year period. It is not presented as a set of 
specifications but as a mere outline offered 
for study and criticism. Any lawyer who does 
not study this treatise and other available 
material and prepare himself to furnish in- 
telligent guidance to his neighbors in the 
course our Nation should take as a member 
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of the Community of Nations is missing as 
great an opportunity for patriotic service as 
was presented to the founders of this Nation 
and is false to his trust as a guardian of the 
people’s freedom and security. We can no 
longer be indifferent to international anarchy. 

I say to you without apology that I have 
not yet determined in my own mind what 
should be done. He is indeed a bold and confi- 
dent man who states with finality that this 
Nation should become a member of an in- 
ternational organization with legislative, ju- 
dicial and executive powers which may be 
exercised for or against this country or which 
this country would be committed to have a 
part in exercising for or against others. There 
are those among us who dogmatically oppose 
any collaboration with other powers which 
would involve commitments to yield any of 
our freedom of action and there are those who 
are ready to jump off the deep end and have 
us become a mere unit of a confederation of 
nations subject to the control of an inter- 
national assembly and council. That both of 
these groups are wrong I am certain. Neither 
group is giving any heed to the lessons of 
history. But surely somewhere between these 
extremes is a course which our country can 
take which is consistent with our traditions 
and our security and which will advance and 
protect the interests of the peoples of all 
nations of the community. The fact that de- 
vising a method and providing the means of 
maintaining order among nations is difficult 
of solution and is attended with risk cannot 
justify an attitude of surrender to the seem- 
ing inevitable, but it does warrant caution 
and demands watchfulness. 

The avowed purpose of the statement of 
postulates, principles and proposals for the 
international law of the future is to aid in 
revitalizing and strengthening international 
law and laying the bases of a just and en- 
during world peace securing order under law 
to all nations. Surely, no one can quarrel with 
this noble object. All are indebted to this 
group of learned and earnest men for their 
labors and for the stimulus they have given to 
thinking on this vital subject. The fact that 
one may not agree with some of the proposals 
is relatively unimportant. What is important 
is that any criticism be constructive and con- 
sidered. In my criticism I do not ascribe to the 
members of the study group an intention to 
propose any participation by this Nation in 
any scheme which would impair its sovereign- 
ty or commit it to intermeddle in the internal 
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affairs of any other nation. Because I believe 
this study to be the most authoritative and 
impartial available, I consider it entitled to 
respectful attention. 


The six postulates of the statement indicate 
the premises for a system of law governing the 
relations among nations. They start out with 
the premise that “The States of the world 
form a community and the protection and 
advancement of the common interests of their 
peoples require effective organization of the 
Community of States”, and proceed with the 
truism that “The development of an adequate 
system of international law depends upon con- 
tinuous collaboration by States to promote the 
common welfare of all peoples and to main- 
tain just and peaceful relations between all 
States.” Thus far few could find any objec- 
tion. But what of the statement that “The 
sovereignty of a State is subject to the limita- 
tions of international law.” Before our country 
can safely subscribe to this, we must know 
who is to make and interpret the law. If the 
law is to be made by an international assem- 
bly representing the existing seventy-odd na- 
tions in which we shall have only one vote and 
if it is to be interpreted by an international 
court and executed by an international coun- 
cil, on one or both of which we may not be 
represented, it should not be difficult to de- 
cide that we want no part of such a set-up. 
However, that need not be the set-up and it 
is possible to form an organization to which 
our country may safely belong. A nation does 
not surrender its sovereignty by agreeing to 
abide by international law which it has had a 
part in making and voluntarily accepts, any 
more than a citizen loses his liberty by yield- 
ing some of his freedom under domestic laws 
which are made by democratic processes un- 
der proper safeguards. 


When we come to consider the ten princi- 
ples for the international law of the future, we 
get on controversial ground. We can readily 
agree that each nation should refrain from 
intermeddling in the internal affairs of any 
other nation and we can recommend that some 
of the busy-bodies in Washington take heed 
of this principle. We can also commend with 
enthusiasm to our Russian brethren the prin- 
ciple that every nation has a legal duty to pre- 
vent the organization within their country of 
activities calculated to foment civil strife in 
our country. But we pause for serious reflec- 
tion when we are told that it is a principle of 
international law that our country “may not 
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invoke limitations contained in its own con- 
stitution or laws as an excuse for a failure 
to perform” its duty to carry out in full good 
faith its obligations under international law. 
Here again we want to know who fixes the 
obligations. It is an act of sovereignty to ac- 
cept voluntarily an obligation but it is a 
surrender of sovereignty to permit others to 
impose it. Just how we can subscribe to the 
principles which declare it to be the legal duty 
of a nation to refrain from any use of force in 
its relations with another nation, except as 
authorized by the competent agency of the 
proposed Community of States, and to take 
such measures as may be prescribed by such 
agency for preventing a use of force by any 
nation against another, without taking from 
our Congress the control of when we shall de- 
clare or refrain from declaring war, is too 
deep for me. This problem of providing an in- 
ternational police force and naming the chief 
of police is one of the most difficult of solu- 
tion and yet I have not been able to determine 
how war dogs are to be chained and local 
wars isolated and stopped before they spread 
over the globe without some such agency. The 
lessons of history teach us that it is now only 
a theory that our Congress decides when we 
shall go to war. We have been drawn into 
two global wars in the last generation which 
we had no part in starting, and we have now 
nothing to assure us that we shall not be 
drawn into a third if the unlimited right of 
nations to wage war upon one another re- 
mains. When total war is the price of total 
sovereignty, the price is high. International 
anarchy will continue unless international law 
establishes order and this country must do its 
part to devise some method of protecting the 
peaceful nations from the outlaw nations and 
helping to provide the means to make it effec- 
tive. To accomplish this within the limits of 
our constitution is a challenge to the best 
brains of the bar. 

The real danger signals appear crystal clear 
when we consider the concrete proposals for 
this new order in the world. In skeleton form 
these proposals were incorporated in resolu- 
tions of the Section on International Law 
submitted for adoption in the House of Dele- 
gates of the American Bar Association at the 
mid-year meeting in Chicago in March. On my 
motion the whole subject of post-war inter- 
national organization and of participation of 
our country therein was referred to a special 
committee for study and report. My principal 
object was to give the lawyers of the United 
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States full opportunity to study the subject 
and to express their views through their local 
organizations. If you do not accept this oppor- 
tunity and challenge promptly and affirma- 
tively, you may find yourselves committed by 
your representatives in the House of Dele- 
gates to proposals with which you do not 
agree. The course our country takes is vital 
to its security and to the happiness and wel- 
fare of ourselves and our posterity. Let us do 
our full duty as lawyers in guiding her to a 
safe course. 


There are twenty-three proposals set forth 
in the treatise on the “International Law of 
the Future”. We cannot consider all of them. 
If they were-merely the proposals of the group 
of jurists, professors, lawyers and officials who 
make them, distinguished as they are, it might 
be said that the bar generally need not con- 
cern itself with them because they would not 
be seriously considered by the representatives 
of the nations of the world in conferences dur- 
ing and following the war. But they are more 
than the proposals of this distinguished group 
of private citizens; they follow the pattern of 
pronouncements already made by top-flight 
officials of the United Nations. Certainly, there 
are strong advocates of these proposals in 
our own State Department. As we have seen, 
some of these proposals were incorporated in 
resolutions presented to the House of Dele- 
gates of the American Bar Association at its 
last session, and I warn you they will be pre- 
sented again and again and again. We have 
engaged in the dangerous pastime of watch- 
ful waiting too long. The time for decision 
and action by the lawyers of this country is 
at hand. When the decision is made I hope 
the lawyers will be prepared to act intelli- 
gently. 

It is proposed that all nations should be 
organized into a Community of States and 
that there should be a General Assembly in 
which every nation should be represented. An 
appendix lists seventy-three existing national 
states with populations ranging from 1,000 
for Vatican City to 450,000,000 for China. 
If the representation were proportional to 
population and the smallest were given one 
representative, the largest would have 450,000. 
An additional problem of representation is 
presented by the fact that many of these na- 
tions have more population in their dependen- 
cies than they have at home. For instance, 
Great Britain, with a population of 48,000,- 
000, has more than 80,000,000 in her de- 
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pendencies, exclusive of the 400,000,000 in 
India and other semi-independent parts of the 
Empire. The Netherlands, with its 9,000,000 
people, has 70,000,000 in its dependent col- 
onies. Are these subject peoples to have a 
voice in this world assembly? 

It is proposed that this assembly shall have 
power to deal with any matter of concern to 
the Community of States, including the power 
to modify existing international law and to 
enact new general rules. Certainly the United 
States of America cannot become a member 
of any such Community of States unless it 
has a voting power consistent with its position 
among the nations and the responsibilities it 
will be expected to assume. If there is to be 
proportional representation on any sound 
basis, it is obvious that the smaller units must 
be grouped for voting and that the group 
must vote as a unit. The principle of State 
equality does not stand in the way of a recog- 
nition of actual differences in fact, but it 
presents a formidable problem which will be 
difficult of solution. It will be relatively sim- 
ple to set up an international organization 
which can deal with problems of international 
trade, international finance, international 
transport, international communications, pub; 
lic health, and cultural and scientific inter- 
change, but when it comes to limitations of 
armament and suppression of aggression and 
other joint action to outlaw war and preserve 
peace it will be difficult to make participa- 
tion of our country square with its sovereign 
tights as an independent nation and its tradi- 
tional policy of not intermeddling in the af- 
fairs of other nations. 

We have had long experience with a Court 
of International Justice, and the proposals 
with respect to the judicial tribunal of the 
new international organization presents few 
new problems. But let us look at the proposed 
executive department. This is to be an Execu- 
tive Council on which only a few nations can 
have a member. This body will meet frequent- 
ly and its powers will be great. It is sug- 
gested that it be composed of representatives 
from States having important roles in inter- 
national affairs which, we must assume, 
means the great powers. Certainly this coun- 
try cannot become a part of any organization 
in which it is not guaranteed a permanent 
place on the Executive Council. With this as- 
surance and the further assurance that the ac- 
tion of the Executive Council shall be by 
unanimous vote, most of the objections to our 
participation in an international organization 
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to secure order under law would be removed. 

One proposal to which we can readily sub- 
scribe is that all treaties or international 
agreements shall be registered and published. 
The noble purposes of the revered Woodrow 
Wilson were wrecked by the secret understand- 
ings by which Great Britain and France di- 
vided the spoils of the first World War and 
we are paying an awful price to regain the 
islands Japan got by her secret treaty with 
Great Britain. We made the mistake twenty- 
five years ago of not compelling our Allies 
to lay their cards on the table face up and 
we had better profit by that mistake this time 
or this war will have been fought in vain. 

Enough for the proposals for the interna- 
tional law of the future. Now to the question 
of how we can enter into whatever engage- 
ments it is finally concluded the interests of 
our country require us to make. Must these 
engagements be concluded by treaty in which 
the Senate, by a two-thirds vote, must concur, 
or can they be made by agreements which a 
majority of Congress approves? It seems to 
be settled by many precedents that treaties 
are only one method of participating in in- 
ternational affairs. Throughout our national 
existence, international agreements have been 
made by the President, acting alone, and by 
the President, acting with the approval of a 
majority of both Houses of Congress. There 
have been more than a thousand such agree- 
ments in our national history. Through agree- 
ments approved by Congress, we have already 
become a member of various international or- 
ganizations, such as the Pan-American Union, 
the International Labor Organization, the Un- 
iversal Postal Union, and the Inter-Allied 
Rhineland Commission. Still fresh in our 
minds is the agreement under which we ex- 
changed with Great Britain fifty destroyers 
for air and naval base leaseholds. The dis- 
tinction between treaties and agreements is 
peculiar to our constitutional law. Internation- 
al law pays the same respect to both. Inter- 
national agreements have been recognized as 
valid in every case in which they have been 
considered by our courts. 

Time will not permit a full discussion of 
this interesting subject. It seems appropriate, 
however, to point out the difficulty of incor- 
porating in one treaty all agreements respect- 
ing settlement of the numerous and compli- 
cated problems caused or aggravated by this 
global war. It does not appear wise, even if 
it were possible, to settle in one treaty the 
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infinite number of boundary, economic, poli- 
tical and other questions around the peace 
conference table in an atmosphere of war- 
engendered passions. If order in the world is 
to be restored and a lasting peace established, 
it would appear that the wise course would be 
to reach separate agreements at a series of 
conferences extending over several years. In 
this way it may be possible to establish a 
sound basis for the erection of a general in- 
ternational organization which will advance 
and protect the interests of all peoples of all 
nations and maintain just and peaceful rela- 
tions among the nations of the world. I cer- 
tainly do not advocate evasion of the consti- 
tution or further usurpation of power by any 
agency of government, but it is a little dif- 
ficult to defend the wisdom or the justice of a 
constitutional provision which commits to one- 
third of the Senators plus one the power to 
determine what international agreements may 
be made, when they might come from States 
representing one-thirteenth of our population 
and be elected by barely five per cent of our 
voters. Fortunately, there is no such constitu- 
tional impediment to action by this sovereign 
nation, which, more than any other, stands 
in a position to make the greatest contribution 
to an arrangement looking toward order and 
security under international law. 

Need I say more to indicate the new duties 
and responsibilities which this war has placed 
on the lawyers of our beloved country? Our 
first duty is to keep ourselves free so that our 
thinking and acting will be impersonal and 
non-partisan. The lawyer, above all other 
men, should have a quick perception of what 
is feasible among the many schemes proposed 
for establishing order under law, international 
as well as domestic, and of the part our coun- 
try can take in any international organization, 
consistent with our traditions and our secur- 
ity. It is he who knows the limits of our 
constitution and who can measure with in- 
telligence the effect upon our way of life of 
the participation of our country in any or- 
ganization of nations. Lawyers know that it 
is not safe to live in a dream world. They are 
practical men who know human traits. More 
than any other group of our citizens, they 
contributed to gaining liberty for our citizens 
and establishing a form of government under 
which free men are privileged to enjoy liberty 
under law. The lawyer can play his part in 
the unending struggle of lifting society from 
one stage to the next of its development of 
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better living conditions only if he has the 
right insight and sympathy. If he will not as- 
sume the role of patriot and statesman, if he 
will not lend his learning to the service of the 
community, less expert hands than his must 
attempt the difficult and perilous business of 
government. 

You have noticed that I am able to raise 
objections to proposals of others for the es- 
tablishment of an international organization 
to which all nations shall belong which will 
have the duty and the power to strengthen 
international law and administer it for the 
general good of all peoples. Any lawyer can 
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do this without much thinking. I am not sat- 
isfied to be a mere obstructionist. I want to 
contribute something constructive in this ef- 
fort to save us from being drawn into an- 
other war growing out of Old World quarrels 
in which we have no direct concern. There 
are problems to be solved which are vital to 
our national existence, and whether we are 
blessed or cursed by posterity depends upon 
our solution of them. The time is at hand 
for every lawyer to stand up and be counted. 
I conclude with a prayer that a Divine Provi- 
dence will give us light to see the right and 
the wisdom and courage to do it. 


Some Consequences of the Southeastern 
Underwriters Decision 


By Joun H. HucHes 
Syracuse, New York 


I was a little optimistic when I selected my 
topic. At that time I had not explored the 
subject matter in any detail. However, the 
more I studied its various aspects, the more 
I became satisfied that all I could hope to do 
at a meeting such as this, was to very sketchi- 
ly point out some of the real problems. After 
spending considerable time in preparation of 
this paper, I feel qualified to say that I can 
make no predictions. 

Before discussing the possible effects of the 
decision, it is necessary first to examine the 
facts and the holding. In 1942, 198 companies 
and 27 individuals were indicted by a Federal 
Grand Jury in the Northern District of Geor- 
gia for certain violations of the Sherman Anti- 
Trust Laws. The Sherman, and Acts amenda- 
tory thereof, prohibit, among other things, 
price fixing, creation of monopolies, discrimin- 
ation in price, rebates between different pur- 
chasers of same commodities, sales condi- 
tioned on purchaser not using commodities of 
competitors, boycotts, acquiring stock of com- 
petitors and interlocking directorates. The in- 
dictment in this case alleges two conspiracies 
—first, violation of Section 1 of the Act, in 
that the participants did restrain interstate 
trade and commerce by fixing and maintain- 
ing arbitrary and non-competitive premium 
rates on fire and specified allied lines in cer- 
tain States; and second, in violation of Section 
2 in that they did monopolize trade and com- 
merce in the same lines of insurance in and 
among the same States. 


As you know, the District Court sustained 
the demurrer to the indictment on the ground 
that insurance was not commerce within the 
meaning of the Commerce Clause of the Con- 
stitution, and that, therefore, the Sherman 
Act had no application. The District Court 
relied on a series of Supreme Court decisions 
starting with the holding in Paul vs. Virginia, 
some 75 years ago, that insurance was not 
commerce. The Supreme Court rendered its 
judgment, reversing the lower Court, and sus- 
tained the indictment. The case holds that 
insurance is commerce and so far as it is in- 
terstate commerce is subject to provisions of 
the Sherman Act. Another precedent was cre- 
ated when four members of the Court, for the 
first time in its history, reversed a previous 
holding of the Supreme Court on a Constitu- 
tional question. A majority of the Judges 
agreed that insurance is commerce. Two 
Judges took no part in the decision. Justices 
Stone, Frankfurter and Jackson wrote dis- 
senting opinions. 

The immediate result of the decision is to 
afford a weapon for bringing to an end any 
discrimination against foreign insurance com- 
panies by the States under their police and 
taxing powers, so far as the business con- 
ducted is interstate. 

Some writers contend that no detrimental 
effects on the companies or the business 
should follow since no Federal regulating body 
is prepared to act, and the Sherman Act is not 
a regulatory law and can only prevent certain 
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practices. Such thinking loses sight of the 
great changes which may be necessary and 
costly to both State and companies, and, 
therefore, the policyholder, as I shall attempt 
to hereinafter point out. But the decision has 
been made—insurance is commerce subject 
to the interstate Commerce Clause of the 
Constitution, and whatever Federal regulation 
thereof may properly be held to follow. 

In order to grasp the magnitude of the sub- 
ject matter, please have in mind that the sys- 
tem of State regulation of the companies has 
been built up over a period of 100 years, dur- 
ing which time there has been no interference 
by the Federal Government; that, in fact, in 
the earlier decisions of the Supeme Court, as 
well as declarations of Congress, there has 
been an established attitude that insurance 
was a matter for State regulation only. With 
this “fiction”, as it is called by Justice Jack- 
son, firmly established, the companies as well 
as the States have spent vast sums of money 
and time constructing methods of operation 
mutually beneficial to the citizens and the 
companies. While it cannot now be said that 
all this has been for naught, the companies 
are in a new era and their future actions must 
be govened in light of this decision. Yet, 
though State and company may be willing to 
cooperate to the end that the transition will 
come as simply as possible, both are in a di- 
lemma since there are no well defined avenues 
which they may follow with the knowledge 
that the course has been correctly charted and 
will not later be challenged by the Depart- 
ment of Justice as being in violation of one 
of the Federal laws. 


Insurance companies are financial institu- 
tions. They have grown and prospered under 
self and State regulation. They have rendered 
a public service by affording the citizens of 
the several States protection against many 
forms of loss. The benefits to State, policy- 
holder and investor are a matter of history. 
At the end of 1943, the total assets of all 
companies aggregated nearly 45 billion dollars 
and the annual premium income reached 8 bil- 
lion, the latter figure being more than the an- 
nual expenditures of the Federal Government 
between 1920 and 1936. So to think of chang- 
ing from the well-developed and thought-out 
systems to some new and untried methods, 
raises a multitude of practical problems and a 
flood of legal questions, many of which can- 
not be satisfactorily answered. 

At this point, may I remind you of what 
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Justice Stone said, in part, “The immediate 
and only practical effect of the decision now 
rendered is to withdraw from the States in a 
large measure the regulation of insurance and 
to confer it on the national government— 
which has adopted no legislative policy and 
evolved no scheme of regulation * * *.” 

Justice Jackson pointed out that the State 
regulation has been a successful and going 
concern; that through trial and error great 
experience and good administration developed ; 
and the decision will require an overhauling 
of State legislation as to tax and supervision, 
and that the States will lose important control 
and revenue. 

In New York, as well as many other juris- 
dictions, the State law requires a standard 
form for certain policies. New York State has 
a policy bureau, one of the objectives of which 
is to encourage uniform forms of policy. Most 
every one agrees that this is the thing to do 
and many States require uniformity for some 
forms of workman’s compensation, automobile, 
fire and casualty insurance policies. The uni- 
formity has been arrived at over the past 
years by cooperation among the companies 
voluntarily and at the instance of State regu- 
lating bodies. The same is true as to rates. 
Where practically possible, the companies, 
under the supervision of the Commissioners of 
Insurance, have, by agreement, arrived at rates 
which are uniform in a given area for the pur- 
chase of specified coverage. In New York 
State, the Superintendent has authority to de- 
termine that the rate is inadequate, excessive, 
unjustly discriminatory or otherwise unrea- 
sonable. The obvious purpose of this proce- 
dure was to establish a form of policy and a 
rate therefor which would enable the pur- 
chaser of insurance to know that in buying a 
certain policy he was getting the same type 
coverage as his neighbor and at the same rela- 
tive cost. Some hold that this procedure is 
illegal under the decision, arguing that com- 
panies cannot combime to agree on either forms 
or rates and all are subject to the penalties of 
the Sherman Act despite the fact that they 
are following the requirements of the New 
York State law. 


As an example of the obstacles to be en- 
countered, let us consider a practical New 
York problem which might be that of any 
State. A little over a year ago, boiler and ma- 
chinery insurance was being written by four 
groups of companies. Each of the four groups 
had different manuals, rating methods and 








Page 82 


rates. Bear in mind that one object of regu- 
lation is to make the sale of insurance as sim- 
ple as possible for both parties to the con- 
tract. A controversy arose, since it was almost 
impossible to compare what each of the four 
groups was selling, that is, the agent of one 
company could not explain the difference in 
coverage and rates of the other three groups. 
Out of this manner of doing business arose a 
competition among the groups which con- 
vinced the Department of Insurance that the 
policies were being sold at a figure which was 
economically unsound. The Superintendent 
called the groups together, and under his 
statutory power hereinbefore mentioned, hav- 
ing concluded that it was unreasonable to op- 
erate as just. described, insisted that all four 
groups agree upon a uniform rating method. 
The Department did not require uniform man- 
uals or policies but returned the rate to a level 
that was deemed to be sound. Under the 
Sherman Act, the practice used in this in- 
stance might be illegal even though such 
methods of regulation have been exercised by 
the States under their police power. The prac- 
tice of encouraging uniformity has been for 
and inured to the benefit of the public. What 
the substitute for such procedure will be, and 
whether it will be better than the present 
method, only time will tell. 

Let us examine another phase of regula- 
tion which now seems objectionable. In fire, 
casualty and surety, as well as some work- 
man’s compensation, the rates are based upon 
a prospective estimate of what the loses will 
be and that, in turn, is based upon what hap- 
pened before, on the average. It has been the 
practice for many years, for the companies to 
pool their information. Under the New York 
law, they are required to furnish it to the In- 
surance Department. It is clear that the aver- 
age of one company is not nearly as valuable 
as the average of all companies writing a cer- 
tain type of business in a given area. If the 
rate is based upon the average, the greater the 
experience, the more accurate it will be. If, 
on the other hand, the companies in these 
fields cannot pool their information for rate 
making, the soundness of the average on 
which the rate is based is immediately jeo- 
pardized. If the competition is to be free and 
information is not to be pooled, it is most 
unlikely that the respective companies would 
make their statistical information available 
for the others. If all of the averages are not 
considered in rate making, the rank and file 
purchaser may pay more for his insurance. 
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Rate making is a scientific business. A great 
number of technically trained persons are 
presently engaged in establishing the cost of 
the policy you and I buy. If combining to es- 
tablish these rates is illegal, another means 
must be found, the alternative being, rates 
fixed by the State or by the individual com- 
panies. In either event, the cost may be in- 
creased. The change in practice fosters the 
very thing the Sherman Act is meant to guard 
against — discrimination — for without uni- 
formity there is bound to be discrimination. 

An illustration of the impracticability of 
restraining companies from combining for rate 
and policy-making matters is the Inland Ma- 
rine business. This business encompasses many 
and varied risks which could not otherwise be 
insured. In 1931, an association was formed to 
stabilize rates throughout the United States 
so that a buyer could be sure he obtained 
adequate coverage at reasonable rates; so that 
the coverage at reduced cost could be broad- 
ened when justified, and to supervise acquisi- 
tion costs to afford fair compensation to pro- 
ducers without allowing unfair competition at 
the expense of the buyer. This insurance 
covers a wide assortment of risks, including 
bridges, tunnels, bailee’s customers policies, 
art collections, etc., its characteristic being its 
extreme flexibility, allowing it to cover new 
situations adequately and promptly. This 
business could only be written by large com- 
bination of companies already agreed as to 
coverage, rates and conditions. But no matter 
how fairly the companies conducted their busi- 
ness, they are in danger of indictment if they 
join with each other to fix rates, forms and 
conditions. The Inland Marine risks frequent- 
ly involve such large amounts as to require the 
combined underwriting capacity of many com- 
panies willing to engage in it, but they are then 
subject to the charge of restraint of trade and 
monoply. 

The Supreme Court says that price fixing 
agreements are illegal and although the Court 
has held, in interpreting the Sherman Act, that 
certain reasonable restraints were not for- 
bidden, it has also held that such rule does 
not apply to agreements fixing prices, which 
are criminal per se. United States vs. Socony- 
Vacuum, 310 U.S. 150; United States vs. 
Bausch & Lomb, 321 U.S. 707. In the latter 
case, the Court recently said, “Price fixing 
reasonable or unreasonable is unlawful per 
se”. So here certain companies, having joined 
together to meet an urgent public need, are 
liable to criminal prosecution and neither good 
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intentions nor public benefit are of any con- 
sequence or weight to relieve them from the 
force of the statutes. 

What are the respective powers of the State 
and Federal Government? Now, assume the 
Superintendent of Insurance is about to make 
an order against a company under the law of 
any State. Must he first ask the Federal Gov- 
ernment whether the transaction is inter or 
intrastate? If the transaction is intrastate and 
a valid exercise of the police power, there is 
no difficulty. If the transaction is interstate, 
there are cases holding that where Congress 
has not acted, the State may legislate within 
reasonable limits in the field of interstate 
commerce, but the question arises as to wheth- 
er or not the particular legislation goes so far 
as to constitute an undue burden on interstate 
commerce and, therefore, becomes invalid. 
(Minn. Rate Cases Parker vs. Brown.) 

Thus, since Congress has not acted, the 
State must proceed with the knowledge that 
it may later be over-ruled and each transac- 
tion, as Justice Jackson said, must be decided 
on a case to.case basis. This is a most un- 
fortunate situation from a public viewpoint. 
Over the years, the companies, in cooperation 
with the States, have developed organiza- 
tions which are a credit to the country. They 
are financial institutions in which the public 
has confidence. Nearly every househould is 
affected by some form of insurance today. In 
order to maintain the confidence of the pub- 
lic, the companies must be stable and stabili- 
zation cannot follow if litigation is necessary 
to determine the power of the State in each 
instance, for it creates an atmosphere of un- 
certainty, dissatisfaction and suspicion. 


So far we have been speaking of the appli- 
cation of the Sherman Act and amendments 
thereto. There is, however, another statute 
seemingly of equal force and application, and 
one which might prove to be even a greater 
burden on the industry if exercised—that is 
the Federal Trade Commission Act. This 
law, found in Title 15 U.S.C.A., Chapter 2, 
Sections 41-47, was passed in 1914 as a fur- 
ther regulation of interstate commerce. Its 
objectives are substantially as follows: To 
prevent unfair competiton and/or deceptive 
practices; to give the Commission complete 
power to investigate corporations engaged in 
interstate commerce; to require the filing of 
annual specific reports and to afford the ma- 
chinery for investigating violations of the 
anti-trust statutes and compliance with de- 
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crees. Banks and common carriers are ex- 
empted from the requirements of the Act. 
While it has always been thought that insur- 
ance companies did not come within the Fed- 
eral Trade Act, so it was thought of the Sher- 
man Act. Now that assumption can no longer 
be relied upon. Had an equity suit been start- 
ed in the Southeastern Underwriters case, un- 
der Section 47 of the Federal Trade Act, the 
District Court could have referred the suit to 
the Federal Trade Commission to determine 
an appropriate form of decree therein. Section 
46 provides that where a decree has been en- 
tered, the Commission may make investiga- 
tions upon its own initiative as to the manner 
in which the decree has been carried out or 
the Attorney General may make such inves- 
tigation. The Commission is required to report 
its findings to the Attorney General. This 
statute applied to the insurance business would 
give to the Attorney General and the Trade 
Commission the power to regulate the man- 
agement of the insurance business and more 
power than is now possessed by the State De- 
partments, for theirs is to see that the com- 
panies comply with the law rather than to 
interfere with the operation of the business. 
The chief weapon of the Federal Trade Com- 
mission is the cease and desist order, with 
attendant publicity. Banks are exempt, prob- 
ably for two reasons, first, they are subject 
to either State or Federal control, and sec- 
ond, they are financial institutions and bad 
publicity would impair the confidence of the 
public. If there is any merit to the reasoning 
just used, it applies with equal force to the 
insurance business. The fact is that the States 
are equipped to regulate practices and obtain 
all necessary information as to the financial 
condition of the companies operating within 
their respective jurisdictions. Although each 
can prevent unfair practices, so long as the 
Commission has authority, it is not beyond 
the realm of reasonable thinking to suppose 
that a substantial number of real or imaginary 
complaints will be made, calling for an investi- 
gation. What action will the Federal Trade 
Commission take and what interpretation of 
the statute will be given by the Attorney 
General? It is hard to believe that any opin- 
ion will be forthcoming denying authority to 
the Commission to exercise its customary 
powers. 

On the other hand, there seems to be sup- 
port for the claim being made in some quar- 
ters that the existing state regulations, which 
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do not discriminate against interstate com- 
merce in favor of intrastate, are valid even 
though they impose a burden on interstate 
commerce—but State regulatory legislation 
would be invalid to the extent that it is in- 
consistent with or contrary to Federal legis- 
lation. So far as State laws regulate matters of 
local concern, they would be sustained. In the 
so-called Minnesota Rate Cases, 230 U.S. 352, 
the Court sustained the rates as to the one 
railroad and held them to be confiscatory in 
the case of another railroad in view of the 
particular facts shown with respect to the 
latter. The Court said, in part, “Thus there 
are certain subjects having the most obvious 
and direct relation to interstate commerce 
which nevertheless, with the acquiescence of 
Congress, have been controlled by State legis- 
lation from the foundation of the Government, 
because of the necessity that they should not 
remain unregulated and that their regulation 
should be adopted to varying local exigencies.” 


Again in Parker vs. Brown, 317 U.S 337, 
the Court said, in part. “The governments of 
the States are sovereign within their territory 
save only as they are subject to the prohibi- 
tions of the Constitution, or as their action in 
some measure conflicts with powers delegated 
to the National Government, or with Con- 
gressional legislation enacted in the exercise 
of those powers. This Court has repeatedly 
held that the grant of power to Congress by 
the Commerce Clause did not wholly with- 
draw from the States the authority to regu- 
late the commerce with respect to matters of 
local concern, on which Congress has not 
spoken.” 


However, it should be borne in mind that 
the result in each case will depend upon the 
facts and circumstances surrounding each reg- 
ulation and, therefore, the above contention, 
although supported by these and other cases, 
may be something of a guide but nothing 
more, and that the litigation of which I spoke 
earlier is still the only real way of knowing 
where the boundaries lie between State and 
Federal regulation in the insurance business. 
Possible solution of some of the intricate 
problems presented in as follows: (1) Enact- 
ment of more State regulating laws; (2) pas- 
sage of the Bailey-Van Nuys Bill, or similar 
legislation; (3) Constitutional amendment to 
exclude the insurance business from the realm 
of interstate commerce. Some steps have al- 
ready been taken toward fortifying the State 
laws for the regulation of insurance. In North 
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Carolina, Governor Broughton has appointed 
a 15-man commission to study the subject and 
propose legislation for submission to the next 
meeting of the General Assembly. 

While the indictment in the present case 
was pending, and before the Supreme Court 
decision, New Jersey enacted a rating law. 

Other States are now studying the situation 
with reference to passage of proposed legis- 
lation to regulate, which will continue their 
control of insurance companies and keep the 
revenue which in some States has become an 
important part of their income. In New York 
State last year, for example, the companies 
paid over 17 million dollars in taxes. The 
States naturally are reluctant to lose any sub- 
stantial part of such tax income though it is 
not known what taxes the Federal Govern- 
ment will impose, or what part of the present 
State tax may be found to be an undue bur- 
den on interstate commerce and thus invalid. 

The so-called Bailey-Van Nuys Bill has 
passed the House and is at present pending 
in the Senate. This bill reads, in part, as fol- 
lows: “* * * That nothing contained in the 
Act of July 2, 1890, as amended, known as 
the Sherman Act, or the Act of October 15, 
1914, as amended, known as the Clayton Act, 
shall be construed to apply to the business of 
insurance or to acts in the conduct of that 
business, or in any wise to impair the regu- 
lation of that business by the several States.” 

It will be seen that this proposed legislation 
applies to the Sherman and Clayton Acts and 
excludes the insurance companies as it does the 
banks from their provisions. It does not, how- 
ever, mention the Federal Trade Commission 
Act, which, as we have already pointed out, 
is a powerful weapon in the hands of the Fed- 
eral Government, and which if used, could 
prove to be a costly and powerful influence 
affecting the destiny of the insurance busi- 
ness. 

The last suggestion, that of an amendment 
of the Constitution, is a remote possibility 
because of the difficulties and time involved 
in accomplishing such an end. In the mean- 
time, some action must be taken. How far 
those in the Federal Government intend to go 
cannot now be determined. Attorney General 
Biddle appeared before the Sub-Committee on 
the Bailey Bill and vigorously opposed its 
enactment. His suggestion that the States act- 
ually fix rates cannot solve the present crisis. 
It would take years, if the States were willing, 
to conform their laws, and further, certain 
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phases of the business are incapable of being 
brought within any tariff, but must be rated 
on individual merit. The Insurance Depart- 
ments can supervise them, but they would not 
attempt the rating of such risks in the first 
instance. 

It will be of interest to you to know that as 
Mr. Fraizer told you yesterday, the Execu- 
tive Committee of the National Association of 
Insurance Commissioners met in St. Louis on 
August 30th, last, and has recommended a 
course of action, part of which is that the 
Sherman and Clayton Acts be amended so as 
to permit reasonable cooperative action among 
the companies when necessary and incidental 
to the collection of statistics, rate making, 
coverage, etc. The latter proposed amendment 
does not go as far as the Bailey Bill but re- 
serves to the Federal Government under the 
Sherman and Clayton Acts, the power to pre- 
vent boycotts, monopolies and restraints in 
trade. 

The association adopted a resolution to im- 
plement this program by the appointment of a 
joint committee of commissioners and indus- 
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try to take up the foregoing with Congress. 

In the light of our experience in recent 
years, can we safe! conclude that the Federal 
Government has no desire to form a new bu- 
reau designed to regulate the insurance busi- 
ness on a national scale? This, from the stand- 
point of the investor, the policyholder and 
State revenue is a thought worthy of action. 
It is up to the Insurance Departments of the 
several States and the companies themselves, 
to unite their thinking so that immediate steps 
will be taken toward the enactment of appro- 
priate Federal legislation relief. 

If this paper has stimulated your thinking 
as to the importance of this decision, it has 
served its purpose. One further word—the 
public looks to the lawyers for proper guid- 
ance in matters of general public concern. I be- 
lieve there will be a great opportunity for law- 
yers to take a leading part in the establishment 
of the course the insurance business is to follow 
during the coming years. There will be many 
changes and much litigation, and it becomes 
our duty to acquaint ourselves with the in- 
dustry’s problems so that we may give in- 
telligent advice when and where needed. 


An International Policy for Peace 


By JosEPpH W. HENDERSON 


President American Bar Association 


Philadelphia, Pennsylvania 


T a time of national crisis like the present, 

when all of our national resources and 
particularly our heroic young men are dedi- 
cated to winning the war, it is unthinkable 
that we as lawyers should stand aside from 
the national effort, and none of us desire to 
be mere onlookers at the scene. Many of us 
have sons or brothers or relatives actively en- 
gaged on far-off battlefields. All of us have 
an immediate part to play on the home-front. 
We as a profession have a very particular 
responsibility, for the country expects us to 
furnish leadership of the public opinion which 
will place us once more on the high road 
toward peace and security. 

Winning the war is not merely a matter of 
overcoming our enemies. Their defeat is our 
immediate purpose, but we are consecrated 
to that end in order that we may accomplish 
certain large objectives. I make no apology 
for asking you to consider those objectives for 


a moment. Unless they are clear in our minds, 
unless they stand at the forefront of our think- 
ing, we are not likely to keep the unity which 
will enable us to win the war. And it is al- 
ways possible for a nation which is victorious 
in a war to lose the peace which follows it. 

The prime problem which is in the minds of 
people I see over the country is how to pre- 
vent a third World War. In a single genera- 
tion, we have seen most of the peoples of the 
world engaged for a second time in a. horrible 
and a destructive conflict. Unless escape can 
be found from these recurrent struggles, all 
of our constructive effort will remain in a 
precarious condition, we shall not have se- 
curity as a nation, and from the maintenance 
of costly armaments we shall slide into an- 
other Armageddon on a scale which will far 
outstrip the present one in the sacrifices which 
it will demand of us. 

Whether we like it or not, we live and we 
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shall continue to live with many other peo- 
ples in one world. Our relations with them 
depend not alone upon ourselves. Some sev- 
enty States existed in the world of 1939, and 
most of them—perhaps some new ones, also 
—will exist when this war is finished. No one 
can dictate to them how they will live to- 
gether, but I refuse to believe that these States 
cannot work out by some cooperative means 
a way in which the lives of all can be at least 
relatively secure, relatively peaceful, and rel- 
atively harmonious. 


None of us can be cock-sure as to the 
means to be adopted. Many different schemes 
may have to be tried. Some experimentation 
may be necessary. New ground may have to 
be broken. And in the process the views of 
many peoples must be taken into account. 
What does seem to be quite clear is this—that 
in a world where Chicago and Budapest and 
Bombay are but a few hours apart, we can- 
not be content with old methods and old 
forms if we are to attain security for our- 
selves. 


We lawyers naturally think of law as the 
key to order. Over a period of three hundred 
years, our system of international law has had 
a continuous development. It lived out the 
Thirty Years War, it came through the Napo- 
leonic wars, it was not destroyed by the World 
War of 1914, and I think we can say quite 
categorically that it will survive this war. In 
recent times, international law has been great- 
ly extended. For almost a century a process 
of international legislation through great mul- 
tipartite treaties has been under way. We have 
made great strides in building a law concern- 
ing the settlement of international disputes— 
paradoxically some of those strides were made 
in the recent interim between two world wars. 
We have even succeeded in a limited way in 
building some successful international institu- 
tions. So that one may say that over a period 
of a hundred years, we have made great prog- 
ress in international law. 


Yet, faced with the problems of the modern 
world, we have to admit that our system of in- 
ternational law has remained lamentably 
weak. It has not brought security, and it has 
not kept the peace. It is weak, chiefly I think, 
because the organization of our community of 
States has not proceeded apace with other de- 
velopments. What vitality would there be in 
our national law if we had not succeeded in 
organizing our national community? If I am 
right in assigning this as the chief reason for 
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the weakness of international law, then new 
hope may open for us in consequence of the 
recognition of the necessity for a general 
international organization, as it was put in the 
Moscow Declaration of October 30, and in 
the resolution adopted by our Senate a few 
days later. 


The problem remains, however, as to the 
lines to be taken in forming a general inter- 
national organization. I think we must realize 
first of all, that in times gone by men as hon- 
est, as farseeing, and as intelligent as our- 
selves have struggled with this problem. We 
may not like some of the lines which they 
have sought to follow. Yet I think we cannot 
ignore the history of international organiza- 
tion during the past seventy-five years. We 
must endeavor to profit both from the failures 
and from the successes of the past. No bright 
boy is going to think over-night the solution 
of our problems. No crack-pot scheme is going 
to work. What is required is the best thinking 
we can give to it—honest, fearless, construc- 
tive thinking—and I believe no part of our 
citizenry is better equipped for the task than 
the legal profession. 


It is in this order of ideas that the Ameri- 
can Bar Association has taken a great step 
forward in placing before all of its members 
a statement concerning the International Law 
of the future. That statement was hammered 
out in repeated conferences held all over the 
United States and Canada over a period of 
two years. Some two hundred men actively in- 
terested in international law participated in 
those conferences—judges, lawyers, professors 
of international law, and officials of national 
and international experience. They had the 
benefit of a vast research, much of which was 
conducted at the Harvard Law School. I have 
no hesitancy in saying that the resulting state- 
ment is the most significant contribution 
which has been made to the subject by any 
unofficial group in this or in any other coun- 
try. 

The principal point of that great project is 
based upon the setting up of an international 
organization, and the establishing the rule of 
law, justice and administered adjudication 
throughout the post-war world,because unless 
the peace of the future is to have sound legal 
foundations it is not likely to be enduring. It 
reveals the basic belief that the overthrowing 
of arbitrary power and the establishing of the 
rule of law have a basic relationship to the 
maintenance of free government and human 








co © Wo 


a eK oO OS fe 


fre" = © D&D &® D&D 


fae ME om PE oe mks @ | 


-_—72 OO Sw 








October, 1944 


rights based on law rather than discretion in 
the government and the life of each nation. 
That we should have international justice ac- 
cording to law is all a part of the same con- 
test which we are waging on all fronts so that 
the world may enjoy the orderly processes of 
adjudication and the law-governed enforce- 
ment of human rights. The struggle of law 
and adjudication and the substance of rights, 
in the internal affairs of the nations will not 
be long won or securely held if the effort for 
law and justice among nations is suffered to 
fail. 

It is not offered as a last word. We are not 
attempting to tell anyone what to think. We 
are trying merely to facilitate the dicussions 
and to place before the public the history and 
experience. On a matter of this kind, experts 
won’t have the last word, but they should 
have some word. And I would like to think 
that many thousands of members of the legal 
profession will be stimulated by the materials 
before it to consider the questions raised, to 
discuss them wherever brethern of the bar 
meet together, and to reach their own conclu- 
sions in such a way as to guide our national 
policy. 

If I place emphasis on this whole matter, I 
do so because I feel that our profession has a 
great opportunity and a great responsibility. 
I offer no blueprint of my own. But I insist 
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that on the outcome of this issue depends our 
really winning the war. We may not succeed 
in shaping the world so that our sons and 
grandsons will not be called upon to sacrifice 
their lives in a world war a generation hence. 
We can make a determined effort to bring 
about that result. If we will do so, I am rash 
enough to believe that a race which is making 
such remarkable gains in so many other fields 
may not be wholly incompetent to grapple 
with the problem of building a human society 
in which men can live together in security and 
in peace. 

The alternative of law is anarchy. If the 
world is led by suffering to abandon anarchy 
in international affairs and to choose law in- 
stead, I believe our legal profession will want 
to help implement that choice. We now have 
a great opportunity. We have a serious respon- 
sibility. We have a vision of justice among 
nations according to law. 

A great French philosopher once said, “Jus- 
tice without force is impotent, force without 
justice is tyranny, justice with force is the 
hope of mankind.” 

We have in our grasp that hope for a future 
world which will be a better place to live in; 
and the toilers of all nations, whether by hand 
or brain, are looking to the legal profession to 
lead them and to gain perpetually for them 
the realization of that hope. 
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In Memorium 


Memorial to the Members of the International Association of Insurance 
Counsel Who Died During the Association Year 1943 to 1944 


KENNETH B. Cope, Chairman, Canton, Ohio 


’ This body in its deliberations now pauses 
in tribute to the memory of those of its mem- 
bers who have died during the current Asso- 
ciation year. 

Today we honor their memory, not only 
as outstanding lawyers and as valued mem- 
bers of this Association, but also as friends, 
and for the invaluable service and great con- 
tribution which each has made to the better- 
ment of all of those who knew them. These 
men represented the best traditions and best 
ideals of our profession, and it is altogether 
fitting that a memorial to their memory be 
submitted to this Annual Convention, and 
that the members of The International Asso- 
ciation of Insurance Counsel, in convention 
assembled, record the loss sustained in their 
passing. 

Words are wholly inadequate, as Sir Thom- 
as Browne says: “There is no antidote against 
the opium of time which temporally con- 
sidereth all things; our fathers find their 
graves in our short memories, and sadly tell 
us how we may be buried in our survivors.” 


The secretary has furnished to me the fol- 
lowing names of members of our Association 
who have passed on since our last annual 
meeting: 


A. Pratt Adams, 15 Drayton Street, Savan- 
nah, Georgia. 

Edward J. Boleman, 1510 Merchants Bank 
Bldg., Indianapolis, Indiana. 

William Bours Bond, Atlantic National 
Bank Bldg., Jasksonville, Florida. 

John R. Browne, Glass Block, Marion, In- 
diana. 

James R. Claiborne, 418 Olive St., St. 
Louis, Missouri. 

William H. Clark, Jr., 1214 Republic Bank 
Bldg., Dallas, Texas. 


Kerr Craige, 119 Lawyers Row, Salisbury, 
North Carolina. 


J. C. Gleysteen, 611 Trimble Block, Sioux 
City, Iowa. 
J. M. Grimm, 1115-1120 Merchants Na- 
tional Bank Bldg., Cedar Rapids, Iowa. 
Arthur T. Keefe, Dewart Bldg., New Lon- 
don, Connecticut. 

A. D. Kirk, 221 St. Ann Street, Owens- 
boro, Kentucky. 

H. E. Marker, Huff Bldg., Greensboro, 
Pennsylvania. 

Chester F. Morrow, Baltimore Life Bldg., 
Baltimore, Maryland. 

Hubert C. Pontius, First National Bank 
Bldg., Canton, Ohio. 

Ralph F. Potter, The Rookery, Chicago, 
Illinois. 

William L. Reed, Security Bldg., Miama, 
Florida. 

R. W. Rodgers, Jr., Hart Building, Texar- 
kana, Arkansas. 

George B. Rose, Box 1190, Little Rock, 
Arkansas. 

James W. Sullivan, 23 Central Avenue, 
Lynn, Massachusetts. 

Sylvanus M. Thomas, 191 Glen Street, 
Glens Falls, New York. 

Harold C. Thurman, 2713 First National 
Bldg., Oklahoma City, Oklahoma. 

C. M. Vrooman, 1401 Midland Bldg., 
Cleveland, Ohio. 


Sydney Wood, McLeod Bldg., Edmonton, 
Alberta, Canada. 


If there are any other names which should 
be added to this list please notify the 
secretary promptly. 

In acknowledgement of the loss sustained 
in the passing of these members of our Asso- 
ciation, whose names I have just read, may 
I ask you all to rise and stand silent in tribute 
to their memory. 
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New Members 


Since publication of the July 1944 issue Haxsisox, Hucn—Hartford, Conn. 
of Insurance Counsel Journal, the following 700 Main Stavet 





have been elected to membership: One odl Mette te leon 2, Fla. 
601 Atlantic National Bank Building 


Huten, Mrs. ExizaserH—Jackson 105, Miss. 
Watkins & Eager 
Standard Life Building 


Kinc, Joun C.—Chicago 5, Ill. 
Continental Casualty Company 
910 South Michigan Avenue 


Ktonr, Pamir C.—Chicago 3, Ill. 
Klohr & Merrick 
105 South LaSalle Street 


L 


LANGDALE, Hartey—Valdosta, Ga. 
Langdale, Smith & Tillman 
106 W. Hill Avenue 


*Leany, Joun S., Jr.—St. Louis, Mo. 
Leahy & Leahy 
418 Olive Street 


Lepine, AprAHAM—Chicago 5, IIl. 
Continental Casualty Company 
910 South Michigan Avenue 


Locke, L. J.—Chicago 5, Ill. 
Continental Casualty Company 
910 South Michigan Avenue 


Mason, Wiit1amM CriarKe—Philadelphia, Pa. 
Morgan, Lewis & Bockies 
Fidelity Building 


Merrick, Husert C.—Chicago 3, Il. 
Klohr & Merrick 
105 South LaSalle Street 


Mrter, Joun L.—Pittsburgh, Pa. 
Duff, Scott & Smith 
2615 Grant Building 


MonracvE, J. E—Duluth, Minn. 
Abbott, MacPherran, Dancer & Montague 
1000 Alworth Building 


Reep, Perer—Cleveland, Ohio 
McKeehon, Merrick, Aiter & Stewart 
2800 Terminal Tower 


ReEyNoLps, Francis V.—Providence, R. I. 
315 Turks Head Building 


Rrepe, Cart C.—Burlington, Iowa 
Hirsch, Riepe & Wright 
510 Tama Building 


Rocue, Donatp M.—Chicago 5, Ill. 
Continental Casualty Company 
175 West Jackson Boulevard 


RutTHERFORD, W. Howetr—Chicago, Il. 
Hartford Accident & Indemnity Company 
175 West Jackson Boulevard 


A 


AHLERS, Paut F.—Des Moines, Iowa 
Stipp, Perry, Bannister, Carpenter & Ahlers 
1020 Bankers Trust Building 


ANDERSON, Dorman C.—Chicago 5, II. 
Continental Casualty Company 
910 South Michigan Avenue 


ANDERSON, JAMES E.—Columbus 15, Ohio 
Knepper, White & Dempsey 
Five East Long Street 

AsHsy, CLAarENcE G.—Jacksonville, Fla. 
Adair, Kent, Ashby & McNatt 
1503 Barnett Bank Building 

B 

BarFIELD, CHARLES V.—San Francisco 4, Calif. 
111 Sutter Street 

Barry, Epwarp, Jr.—Bloomington, III. 
404 Unity Building 

BucHanan, G. CAMERON—Detroit 26, Mich. 


Alexander, McCaslin, Cholette & Buchanan 
2217 National Bank Building 


Burns, STANLEY M.—Dover, N. H. 
Hughes & Burns 
Strafford Bank Building 
Cc 
CUNNINGHAM, Frep D.—Baltimore, Md. 
First National Bank Building 
D 


Doucuer, THomas A.—Columbus Ohio 
Wiles & Doucher 
Huntington National Bank Building 


Drewry, W. SHEPHERD—Philadelphia 3, Pa. 
1617 Pennsylvania Blvd. 
E 
Eprepce, RALPH R.—Marquette, Mich. 
Eldredge & Eldredge 
302 Kaufman Building 
F 
Fervour, Jonn C.—Harrisburg, Pa. 
325 South 18th Street 
Frencu, GLenpon E.—Chicago, I]. 
Liberty Mutual Insurance Company 
20 N. Wacker Drive 
FrospasE, Roy H.—St. Louis, Mo. 
1400 Pierce Building 
G 
Garvey, Georce A.—New York, N. Y. 
99 John Street 
H 


HAMILTON, JoHN S., JR—New York 17, N. Y. 
Brown, Carlson & Kiefer 
60 E. 42nd Street 
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St. Cramr, ASHLEY—Boston 17, Mass. 


Liberty Mutual Insurance Company 


1175 Berkeley Street 


Stratton, Husert C.—Syracuse, N. Y. 
Bond, Schoeneck & King 
1400 State Tower Building 





SwIsHER, WARREN C.—Chicago 5, III. 
Continental Casualty Company 
910 South Michigan Avenue 


Ww 


Wacner, Ricnarp C.—New York 7, N. Y. 
60 John Street 


Members in Attendance 1944 Convention 


Ahlers, Paul F., Des Moines, Iowa. 
Albert, Milton A., Baltimore, Md. 
Alexander, E. Dean, Detroit, Mich. 
Anderson, J. A., Shelby, Ohio. 
Andrews, John D., Hamilton, Ohio. 
Baier, Milton L., Buffalo, N. Y. 
Baker, Harold G., East St. Louis, Ill. 
Barber, A. L., Little Rock, Ark. 
Barnard, Herbert E., St. Louis, Mo. 
Bartlett, Thomas N., Baltimore, Md. 
Barton, John L., Omaha, Neb. 
Bauder, Reginald I., Los Angeles, Calif. 
Baylor, F. B., Lincoln, Neb. 

Beard, Leslie P., New Orleans, La. 
Beck, N. L., Chicago, Ill. 
Beechwood, George E. Philadelphia, Pa. 
Benoy, Wilbur E., Columbus, Ohio. 
Benson, Palmer, St. Paul Minn. 
Berry, J. F., Hartford, Conn. 

Betts, Forrest A., Los Angeles, Calif. 
Bickford, Arthur F., Boston, Mass. 
Bisselle, Morgan F., Utica, N. Y. 
Blanchet, Arthur, New York, N. Y. 
Bloom, Herbert L., Chicago, Ill. 
Brosmith, Allan E., Hartford, Conn. 
Brown, Garfield W., Chicago, Ill. 
Brown, Howard D., Detroit, Mich. 
Brown, O. J., Syracuse, N. Y. 
Brundidge, O. D., Dallas, Texas 
Buchanan, G. C., Detroit, Mich. 
Bunge, George C., Chicago, III. 
Burns, George, Rochester, N. Y. 
Campbell, William T., Philadelphia, Pa. 
Carey, L. J., Detroit, Mich. 
Cathcart, E. Kemp, Baltimore, Md. 
Caverly, R. N., New York, N. Y. 
Chaney, Paul P., Falls City, Neb. 


Christovich, Alvin R., New Orleans, La. 


Clarke, William F., Baltimore, Md. 
Cobourn, Frank M., Toledo, Ohio. 
Coen, Thomas M., Chicago, III. 
Cole, Charles J., Toledo, Ohio. 
Coleman, F. B., Bloomington, Ill. 
Combs, Hugh D., Baltimore, Md. 
Conway, James D., Hastings, Neb. 


Cooper, George J., Detroit, Mich. 
Cope, K. B., Canton, Ohio 
Crawford, Milo H., Detroit, Mich 
Crosby, G. R., New York, N. Y. 
Cull, Frank X., Cleveland, Ohio. 
Cunningham, F. D., Baltimore, Md. 
Curran, Ray W., Kansas City, Mo. 
Dalm, J. A. Kalamazoo, Mich. 
Davidson, Carl F., Detroit, Mich. 
Denmead, Garner W., Baltimore, Md. 
Dent, R. L., Vicksburg, Miss. 
Devoe, R. W., Lincoln, Neb. 

Dickie, J. Roy, Pittbsurgh, Pa. 
Diehm, Ellis R., Cleveland, Ohio. 
Dodd, Lester P., Detroit, Mich. 
Dodson, T. DeWitt, New York, N. Y. 
Doucher, Thomas A., Columbus, Ohio. 
Dougherty, Glenn, Milwaukee, Wis. 


Drewry, W. Shepherd, Philadelphia, Pa. 


Dunn, Evans, Birmingham, Ala. 
Durham, F. H., Minneapolis, Minn. 
Eager, P. H., Jr., Jackson, Miss. 
Evans, Williams W., Paterson, N. J. 
Farabaugh, G. A., South Bend, Ind. 
Faude, John P., Hartford, Conn. 
Fiedler, George, Chicago, IIl. 

Field, Elias, Boston Mass. 

Fields, Ernest W., New York, N. Y. 
Finnegan, Thomas, New York, N. Y. 
Folts, Aubrey F., Chattanooga, Tenn. 
Ford, Byron E., Columbus, Ohio. 
Foster, John E., Columbus, Ohio. 
Frazer, James, Atlanta, Ga. 
Freeman, W. H., Minneapolis, Minn. 
French, G. E., Chicago, Il. 
Gambrell, E. Smythe, Atlanta, Ga. 


Gilette, Lewis R., Minneapolis, Minn. - 


Gooch, John A., Fort Worth, Texas. 
Gorton, Victor C., Chicago. IIl. 
Grelle, R, C., Madison, Wis. 

Gresham, Newton, Houston, Texas. 
Grooms, Hobart, Birmingham, Ala. 
Grubb, Kenneth P., Milwaukee, Wis. 
Hammond, J. T., Benton Harbor, Mich. 
Harbison, Hugh, Hartford, Conn. 
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Harvey, T. P., Hartford, Conn. 
Hawkins, Kenneth B., Chicago, Il. 
Hayes, G. P., Milwaukee, Wis. 
Haymond, Frank C., Fairmont, W. Va. 
Heft, Carroll R., Racine, Wis. 
Henderson, Joseph W., Philadelphia, Pa. 
Heneghan, George E., St. Louis, Mo. 
Henry, E. A. Little Rock, Ark. 

Heyl, Clarence W., Peoria, IIl. 
Hinshaw, Joseph H., Chicago, Ill. 
Hobson, R. P., Louisville, Ky. 
Hocker, L. O., St. Louis, Mo. 
Hodges, Earl S., Springfield, Il. 
Holland, R. B., Dallas, Texas. 

Holt, Francis M., Jacksonville, Fla. 
Horn, C. M., Cleveland, Ohio. 
Howell, Charles C., Jr., Jacksonville, Fla. 
Hughes, John H., Syracuse, N. Y. 
Hulen, Mrs. Elizabeth, Jackson, Miss. 
Jainsen, W. C., Hartford, Conn. 
Johnson, F. C., Jr., New Orleans, La. 
Johnson, Lowell R., Kansas City, Mo. 
Kadyk, David J., Chicago, Il. 
Kelley, Thomas D., Kansas City, Mo. 
Kemper, W. L., Houston, Texas. 
Klohr, Philip, Chicago, Ill. 

Kluwin, John A., Milwaukee, Wis. 
Knight, William D., Rockford, Ill. 
Knowles, William F., Kansas City, Mo. 
Knudson, Bennett O., Albert Lea, Minn. 
Kottgen, Hector, New York, N. Y. 
Kramer, D., Binghamton, N. Y. 
Kristeller, Lionel P., Newark, N. J. 
LaBrum, J. Harry, Philadelphia, Pa. 
Laymon, Paul E., Detroit, Mich. 
Leftwich, C. W., Columbus, Ohio. 
Levin, Samuel, Chicago, IIl. 

Lewis, R. K., Palm Beach, Fla. 
Lloyd, L. Duncan, Chicago, IIl. 
Lloyd, Frank T., Jr., Camden, N. J. 
Locke, L. J., Chicago, Il. 

Lucas, Wilder, St. Louis, Mo. 

Luce, Robert T., Chicago, Ill. 

Manier, W. R., Jr., Nashville, Tenn. 
Marble, Harry E., Cincinnati, Ohio. 
Marryott, F. J., Boston, Mass. 
Martin, William F., New York, N. Y. 
Mayne, Walter R., St. Louis, Mo. 
Merrell, Clarence F., Indianapolis, Ind. 
Merrick, H. C., Chicago, Ill. 

Meyers, Allen, Topeka, Kan. 

Miller, Oliver H., Des Moines, Iowa. 
Montgomery, Richard B., Jr., New Orleans, La. 
Moore, B. Allston, Charleston, S. C. 
Morris, Stanley C., Charleston, W. Va. 
Morse, Rupert G., Kansas City, Mo. 
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Moser, Henry S., Chicago, III. 

Moser, W. E., St. Louis, Mo. 

Muse, Leonard G., Roanoke, Va. 
McAlister, David I., Washington, Pa. 
McClendon, William H., Jr., New Orleans, La. 
McDonald, W. Percy, Memphis, Tenn. 
McGough, Paul J. ,Minneapolis, Minn. 
McKenna, James J., Chicago, Ill. 
McNamara, William F., Chicago, Ill. 
Nelson, R. M., Memphis, Tenn. 
Nichols, Henry W., New York, N. Y. 
Noll, R. M., Marietta, Ohio. 
Nordmark, Godfrey, Denver, Colo. 
Nugent, James E., Kansas City, Miss. 
O’Herin, William, St. Louis, Mo. 
Olds, James, Akron, Ohio. 

Oliver, Allen L., Cape Girardeau, Mo. 
Orlando, Samuel P., Camden, N. J. 
Osborne, H. P., Jacksonville, Fla. 
O’Sullivan, J. Francis, Kansas City, Mo. 
Owens, G., Little Rock, Ark. 

Parker, Leo B., Kansas City, Mo. 
Parnell, A. W., Appleton, Wis. 
Patterson, J. B., Wichita, Kan. 
Peterson, John R., Chicago, Ill. 
Pierson, Welcome D., Oklahoma City, Okla. 
Poore, H. T., Knoxville, Tenn. 

Popper, Joseph W., Macon, Ga. 

Powell, A. G., Atlanta, Ga. 

Price, Paul E., Chicago, IIl. 

Putnam, C. C., Des Moines, Iowa. 
Quinn, Henry I., Washington, D. C. 
Racine, Charles 'W., Toledo, Ohio. 
Randall, John D., Cedar Rapids, Iowa. 
Reed, Peter, Cleveland, Ohio. 

Reeder, P. E., Kansas City, Mo. 
Reeves, G. L., Tampa, Fla. 

Reynolds, Hugh E., Indianapolis, Ind. 
Rich, Ernest A., Minneapolis, Minn. 
Riepe, Carl C., Burlington, Iowa. 
Rodgers, Harry E., Grand Rapids, Mich. 
Rogoski, Alexis J., Muskegon, Mich. 
Roseberry, C. D., Lamars, Iowa. 
Rowe, Royce, Chicago, IIl. 

Rutherford, Harold, Chicago, II. j 
Ryan, L. C., Syracuse, N. Y. 

St. Clair, Ashley, Boston, Mass. 
Schlotthauer, George, Madison, Wis. 
Schneider, Philip J., Cincinnati. Ohio. 
Schwartz, Wilbur C., St. Louis, Mo. 
Scroggie, L. J., Detroit, Mich. 

Sexton, John J., St. Paul. Minn. 
Shackleford, R. W., Tampa, Fla. 
Shannon, George T., Tampa, Fla. 
Shull, D. P., Sioux City, Iowa. 

Skeen, John H., Baltimore, Md. 
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Slaton, J. M., Atlanta, Ga. 

Smith, Chase M., Chicago, II. 
Smith, H. L., Tulsa, Okla. 

Smith, Willis, Raleigh, N. C. 
Smithson, Spurgeon L., Kansas City, Mo. 
Snow, Charles B., Jackson, Miss. 
Spray, Joseph A., Los Angeles, Calif. 
Sprinkle, Paul C., Kansas City, Mo. 
Stecher, Joseph D., Toledo, Ohio. 
Stewart, Joseph R., Kansas City, Mo. 
Stichter, Wayne, Toledo, Ohio. 
Stratton, H. C., Syracuse, N. Y. 
Sutherland, R. J., Madison, Wis. 
Swanstrom, Gerald M., Milwaukee, Wis. 
Sweet, William P., Kansas City, Mo. 
Sweitzer, J. M., Wausau, Wis. 
Swisher, W. C., Chicago, Il. 

Ten Eyck, B., New York, N. Y. 
Thompson, Floyd E., Chicago, Ill. 
Thornbury, P. L., Columbus, Ohio. 
Topping, P. H., New York, N. Y. 


Touchstone, Lucien, Dallas, Texas. 
Touchstone, O. O., Dallas, Texas. 
Townsend, Mark, Jersey City, N. J. 
Van Dyke, J. W., Paris, Tenn. 

Van Orman, Francis, Newark, N. J. 
Wagner, Richard C., New York, N. Y. 
Warner, C. F., Kansas City, Mo. 
Warren, F. G., Sioux Falls, S. D. 
Wassell, T. W., Dallas, Texas. 
Webb, Robert L., Topeka, Kan. 
Weichelt, George M., Chicago, II. 
Weiss, S. Paul, New Orleans, La. 
Wesley, G. B., New York, N. Y. 
White, Lowell, Denver, Colo. 
White, Morris E., Tampa, Fla. 
Wicker, John J., Richmond, Va. 
Wiles, Arthur W., Columbus, Ohio. 
Wiley, John F., ‘Washington, Pa. 
Woodard, E£. C., Chicago, III. 
Yancey, George W., Birmingham, Ala. 
Zurett, Melvin H., Rochester, N. Y. 


Guests Attending 1944 Convention 


Abramson, Marcus, New York, N. Y. 

Baier, Mrs. Milton L., Buffalo, N. Y. 

Baker, Mrs. Harold G., East St. Louis, Ill. 
Bauder, Mrs. Reginald I., Los Angeles, Calif. 
Benoy, Mrs. Wilbur E., Columbus, Ohio. 
Berry, Mrs. J. F., Hartford, Conn. 

Brown, Mrs. O. J., Syracuse, N. Y. 

Burns, Mrs. George, Rochester, N. Y. 
Butler, A. Prentiss, New York, N. Y. 
Campbell, Mrs. William T., Philadelphia, Pa. 
Carey, Mrs. L. J., Detroit, Mich. 

Caverly, Mrs. R. N., New York, N. Y. 
Chambers, Reed M., New York, N. Y. 
Chaney, Mrs. Paul P., Falls City, Neb. 


Christovich, Mrs. Alvin R., New Orleans, La. 


Cobourn, Mrs. Frank M., Toledo, Ohio. 
Cole, Mrs. Charles J., Toledo, Ohio. 
Coleman, Mrs. F. B., Bloomington, Ill. 
Conway, Mrs. James D., Hastings, Neb. 
Cope,JMrs. K. B., Canton, Ohio. _ 
Crawford, Mrs. Milo H., Detroit, Mich. 
Crosley, H. E., Chicago, Ill. 

Culbertson, James G., Chicago, Ill. 

Cull, Mrs. Frank X., Cleveland, Ohio. 
Davies, F. W., Birmingham, Ala. 
Davies, Mrs. F. W., Birmingham, Ala. 
Deak, William S., Reading, Pa. 

Deak, Mrs. William S., Reading, Pa. 
Denmead, Mrs. Garner W., Baltimore, Md. 
Dent, Mrs. R. L., Vicksburg, Miss. 
Dickie, Mrs. J. Roy, Pittsburgh, Pa. 


Dodd, Mrs. Lester P., Detroit, Mich. 
Doucher, Mrs. Thomas, Columbus, Ohio. 
Dougherty, Mrs. Glenn, Milwaukee, Wis. 
Drinkwater, Terrell C., Denver, Colo. 
Eager, Mrs. Pat H., Jr., Jackson, Miss. 
Elliott, Daniel W., Chicago, II. 

Farley, S. E., Milwaukee, Wis. 

Farley, Mrs. S. E., Milwaukee, Wis. 
Faust, Carl, Chicago, Il. 

Faust, Mrs. Carl, Chicago, III. 

Folts, Doug, Chattanooga, Tenn. 

Ford, Mrs. Byron E., Columbus, Ohio. 
Ford, Byron E., Jr., Columbus, Ohio. 
Fraizer, C. C., Lincoln, Neb. 

Fraizer, Mrs. C. C., Lincoln, Neb. 
Fraizer, Lt. Ted., Lincoln, Neb. 

Frazer, Mrs. James, Atlanta, Ga. 
Freeman, Mrs. W. H., Minneapolis, Minn. 
Gillette, Mrs. Lewis R., Minneapolis, Minn. 
Gooch, Mrs. John A., Fort Worth, Texas. 
Gordon, William, Indianapolis, Ind. 
Gorton, Mrs. Victor C., Chicago, IIl. 
Green, Robert T., Shelby, Ohio. 

Grelle, Mrs. R. C., Madison, ‘Wis. 

Grubb, Mrs. Kenneth P., Milwaukee, Wis. 
Hale, Hamilton O., New York, N. Y. 
Hayes, Mrs. G. P., Milwaukee, Wis. 
Heneghan, Mrs. G. E., St. Louis, Mo. 
Heneghan, George, Jr., St. Louis, Mo. 
Heptig, Mrs. Bessie, Chicago, Ill. 
Hobson, Mrs. R. P., Louisville, Ky. 
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Holt, Mrs. Francis M., Jacksonville, Fla. 
Janney, Mrs. Douglas, Evanston, Il. 
Johnson, Mrs. F. C., Jr., New Orleans, La. 
Jones, Paul F., Danville, Il. 

Kemper, Mrs. W. L., Houston, Texas. 
King, W. E., St. Paul, Minn. 

Knight, Fred S., New York, N. Y. 

Knight, Mrs. Fred S., New York, N. Y. 
Knight, Mrs. William D., Rockford, Ill. 
Knowles, Mrs. William F., Kansas City, Mo. 
Koehler, R. J., LeMars, Iowa. 

Koehler, Mrs. R. J., LeMars, Iowa. 
Kottgen, Mrs. Hector, New York, N. Y. 
Kuhn, Edward W., Memphis, Tenn. 
Laymon, Mrs. Paul, Detroit, Mich. 

Lewis, Mrs. R. K., Palm Beach, Fla. 
Lloyd, L. Duncan, Chicago, Ill. 

Marble, Mrs. Harry E., Cincinnati, Ohio. 
Martin, Mrs. William F., New York, N. Y. 
Meyers, Mrs. Allen, Topeka, Kan. 


Montgomery, Mrs. Richard B., Jr., New 
Orleans, La. 


Morris, Mrs. Stanley, Charleston, W. Va. 
Muse, Mrs. Leonard G., Roanoke, Va. 
McAlister, Mrs. David I., Washington, Pa. 
McGough, Mrs. Paul J., Minneapolis, Minn. 
McNamara, Mrs. William F., Chicago, Ill. 
Nelson, Mrs. R. M., Memphis, Tenn. 
Nugent, Mrs. James E., Kansas City, Mo. 
O’Brien, G. A., Chicago, Il. 

Oliver, Mrs. Allen L., Cape Girardeau, Mo. 
Orr, George W., New York, N. Y. 


O’Sullivan, Mrs. J. Francis, Kansas City, Mo. 


O'Sullivan, Miss Jo Ann, Kansas City, Mo. 
O'Sullivan, J. Francis, Jr., Kansas City, Mo. 
Parker, Mrs. Leo B., Kansas City, Mo. 
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